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409-10 Bank of Commerce Bldg. 1079 Starks Bldg. 
Phone 478 Phone JAckson 8673 
Lexington 31, Kentucky Louisville 2, Kentucky 
For residents outside of Louisville and vicinity For residents of Louisville and vicinity 
Representing 
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KENTUCKY STATE BAR ASSOCIATION 


WILLIAM B. GESS, President 
LEXINGTON, KY. 

C. C., DUNCAN, Vice-President 
MONTICELLO, KY. 


COMMISSIONERS 
Western Division 


FLAVIUS B. MARTIN, Mayfield 

B. N. GORDON, Madisonville 

GEO. C. WILSON, JR., Owensboro 
JOHN B. RODES, Bowling Green 
C. C. DUNCAN, Monticello 

J. R. WHITE, Glasgow 

THOMAS J. KNIGHT, Louisville 


Ist District 
lst District 
2nd District 
2nd District 
....3rd District 
..3rd District 
...4th District 


SAMUEL M. ROSENSTEIN, Secretary 
FRANKFORT, KY. 

C. HILL CHESHIRE, Registrar-Treas. 
FRANKFORT, KY. 
COMMISSIONERS 

Eastern Division 
GAVIN COCHRAN, Louisville...... ‘ 
J. L. DAVIS, Lexington 
T. B. McGREGOR, Frankfort 
JAMES B. MILLIKEN, Newport 
D. COLLINS LEE, Covington 
FRANCIS M. BURKE, Pikeville 
MARCUS C. REDWINE, Winchester 


4th District 
5th District 
5th District 
6th District 
6th District 
7th District 
7th District 


COMMISSIONERS MEET AT FRANKFORT ON FOURTH FRIDAY IN 
JANUARY, APRIL, JULY, AND OCTOBER 














March Commissioners Meeting 


The two-day meeting of the Board 
of Bar Commissioners, officers of 
the Association and chairmen of the 
various committees, scheduled to be 
held in lieu of the annual meeting of 
the members of the Association, was 
held March 30th and 3lst at the Ken- 
tucky Hotel in Louisville. All of 
the Commissioners and officers were 
present and most of the committee 
chairmen were in attendance. The 
first day’s session was of the retiring 


board, to conclude the business of 
the year. 
Hon. Edward A. Dodd made a 


complete report as to his St. Louis 
trip for the Association, part of Mr. 
Dodd’s report was published in the 
March issue of the Journal. 

Hon. L. B. Alexander reported for 
the Legislative Committee that the 
bill authorizing courts to make rules 
of procedure met with very little 


success in the last session of the Legis- 
lature. 


He reported that the Legis- 





lature seemed to fear that by pass- 
ing the bill it would be delegating 
some of its legislative authority. 

Hon. Harry B. Mackoy reported 
for the Committee on Administration 
of the Law and the Courts. This 
committee was formerly known as 
the Court of Appeals Coramittee. 
This full report is published else- 
where in this issue of the Journal. 

Hon. Henry J. Stites, chairman of 
the War Work Committee, made a 
complete report, which is published 
elsewhere in this issue of the Journal. 
At the conclusion of Colonel Stites’ 
report a resolution was adopted by 
the Board of Commissioners, author- 
izing the chairman of this committee 
to seek the co-operation of the ju- 
diciary in the handling of gratuitous 
soldier cases. 

Hon. T. J. Knight, the chairman of 
the Bar Journal Committee, made a 
complete report for his committee. 
This report is published in full in 
this issue of the Journal. 
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Hon. John Davis reported for the 
Committee on District Bar Meetings, 
his full report is published in this 
issue of the Journal. 

Hon. J. B. Milliken reported for 
the Carlisle Memorial Committee, 
this report is published in this issue 
of the Journal. 

Hon. Wm. Gess made the report 
for the Committee on Legal Education 
and Admissions to the Bar, and this 
report is published in this issue of 
the Journal. 


The chairman of the Necrology 
Committee, E. H. Smith, reported for 
his committee. This report is pub- 
lished in this issue of the Journal. 


The report of the Committee on 
Law Reform was made by its chair- 
man, Hon. Lewis C. Carroll. This 
report is published elsewhere in the 
Journal. 


Dean Alvin E. Evans of the Uni- 
versity of Kentucky’ made a report 
for the Committee on Co-operation 
with the American Law Institute. 
This report is published in this issue 
of the Journal. 


Hon. Robert T. Caldwell made the 
report for the Committee on Aero- 
nautical Law. This report is pub- 
lished in full elsewhere in the Journal. 


Hon. John Davis reported for the 
Junior Bar Committee. His report 
is published elsewhere in this issue 
of the Journal. 


Hon. F. B. Martin reported for 
the Committee on Cost. This report 
is published elsewhere in the Journal. 


_ Hon. C. Hill Cheshire, the Associa- 
tion treasurer, made his report which 
is published in full in this issue of 
the Journal. The treasurer also re- 
ported that he was out of balance 
with the bank $8.00 due to some 
checks issued five years ago which 
had never been presented for pay- 
ment. The Board of Bar Commis- 
sioners directed that payment of the 
checks be stopped in order to bring 


the books of the treasurer in balance 
with the bank. 

Resolutions on the death of Hon. 
Leonard J. Crawford, a former presi- 
dent of the Association, were adopted. 
These were as follows: 


LEONARD J. CRAWFORD 
1886 - 1944 

There are certain persons who fill 
positions in this world which during 
their lives can never be properly esti- 
mated or described. They carve for 
themselves places in the hearts of 
their fellow citizens that are im- 
possible to define. It is only when 
they pass from our midst that we 
fully realize the great loss which we 
have suffered. Such a one was 
Leonard J. Crawford, of Fort 
Thomas, Kentucky, whose sudden 
death on March 11th, 1944, shocked 
the people among whom he had 
lived, and by whom he was universal- 
ly beloved. 

Mr. Crawford was born in New- 
port on November 7th, 1886, being 
the son of Col. Leonard J. Crawford, 
one of the most distinguished lawyers 
of that city. He inherited his father’s 
capacity and to it added an excellent 
training, received at Yale University 
and at the law school of the Univer- 
sity of Cincinnati. Possessed of 
splendid judgment and a logical mind, 
he became at a comparatively early 
age a leading and successful member 
of the legal profession. For some 
years he was associated with Iiis 
father, and after the latter’s death he 
at first practiced alone. Then for 
several years he had with him James 
B. Meadows, now a captain in the 
Armed Forces. More recently he be- 
came a member of the firm of Galvin, 
Tracy, Crawford, Geoghegan & Levy, 
with offices in Cincinnati. 

Mr. Crawford was not only an ex- 
ceptional lawyer, he was unusually 
able and active in numerous ways. 
Although he never held many offices, 
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he took an intelligent part in politics 
and was one of the most popular and 
influential men in his county. Public 
spirited at all times he was ready and 
willing to contribute liberally to any 
proper civic enterprise. People of all 
classes, young and old, rich and poor, 
looked upon him as a friend. He was 
ever the high-minded, courteous and 
conscientious gentleman, prepared al- 
ways to perform his duty. 

By those of us who had the priv- 
ilege of knowing Mr. Crawford in 
connection with Bar Association work 
his loss will be most keenly felt. He 
had been a valuable member of the 
American Bar Association and of the 
Campbell County and of the volunteer 
state association for some years, hav- 
ing been president of the county or- 
ganization. When, therefore, the in- 
tegrated bar formed, it was only 
natural for him to become a Commis- 
sioner from his district. Soon after- 
wards he was elected president of the 


present State Bar Association, and 
served in that office during the years 


1937-1939. It may be truly ‘said of 
him that no man ever discharged that 
task more capably or with a higher 
regard for the good of the Associa- 
tion and for the ethics of the profes- 
sion. We shall greatly miss the wise 
counsel, the sterling character, the 
modest manner, and the loyal friend- 
ship, which endeared Mr. Crawford 
to all of us. 
. 

Resolutions were also adopted rel- 
ative to the death of Hon. A. D. Kirk, 
a member of the Board of Bar Com- 
missioners at the time of his death. 
These were as follows: 

= 


Our close personal friend and co- 
member of the Kentucky State Board 
of Bar Commissioners, Judge Arthur 
D. Kirk, departed this life on Janu- 
ary 28, 1944, and the members of the 
Kentucky State Board of Bar Com- 
missioners at this first meeting of the 
Board since his passing, do now of- 
ficially note his death. 





Be 1r Now THEREFORE RESOLvep 
by the Board of Bar Commissioners 
of the State of Kentucky, That the 
bar of this State has lost one of its 
most able members; and that we, 
who have served with him on this 
board for many years, have lost a 
valued friend, and shall miss his care- 
ful counsel and untiring efforts in 
the performance of the duties which 
were ours and his to perform. 

Arthur D. Kirk was one of the 
original members of this board and 
during all of the years of his service 
as such member his sober, careful, 
and brilliant thinking and the integ- 
rity of purpose that was his, were 
of untold benefit to the bar, the courts, 
and the public of the State of Ken- 
tucky. His passing creates an im- 
measurable loss to each. 

Be 1r FuRTHER RESOLVED, That the 
secretary of this Association be in- 
structed to send a copy of this state- 
ment of our affection for Judge Kirk 
to the following: 

Mrs. Arthur D. Kirk, Owensboro, 
Kentucky, his bereaved widow who 
has our deepest sympathy. 

Hon. Wilbur K. Miller, Owens- 
boro, Kentucky, his law partner at 
the time of his death. 

Hon. Clarence Bartlett, Hartford, 
Kentucky, Judge of the Ohio Circuit 
Court and former law partner of 
Judge Kirk; and to 

Hon. Ernest Woodward, Louisville, 
Kentucky, a former law partner of 
Judge Kirk. 

The Circuit Clerks of the Daviess 
Circuit Court and Ohio Circuit Court, 
in which courts Judge Kirk labored 
for many years diligently and well, 
that the same may be spread upon 
the order books as a permanent testi- 
monial of this board’s high regard 
for him. 

a 

It was further resolved that both 
these resolutions be spread upon the 
records of the Court of Appeals. 
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ASSOCIATION OFFICERS 


From left to right, seated: President William B. Gess, Lexington; President-elect 


Edward A. Dodd, Louisville. 


Standing: Vice-President C. C. Duncan, Monticello; 


Treasurer C. Hill Cheshire, Frankfort; and Secretary Samuel M. Rosenstein, Frankfort. 


The newly elected Commissioners 


and the president-elect, Hon. Wm. 
were then administered the 
oath of office by Judge Burnett. The 
session was then adjourned untib F'ri- 
day, March 3\st. 


Cc 
ess, 


On Friday, March 3lst, the new 
board met pursuant to the agreement, 
with the new president presiding. The 
election of the new officers was taken 
up. Hon. Edward A. Dodd of Louis- 
ville was named president-elect. Hon. 
C. C. Duncan of Monticello was 
named vice-president, and Hon. C. 


Sam M. 
treasurer 


Hill Cheshire and Hon. 
Rosenstein were re-elected 
and secretary respectively. 

The Commissioners appropriated 
$2,200.00 out of the bar dues to de- 
fray the expense of the Journal and 
$1,000.00 to defray the expense of 
the District Bar Meetings. 

Hon. Charles S. Adams was ap- 
pointed treasurer of the Carlisle Me- 
morial Fund. A committee was ap- 
pointed to investigate the practica- 
bility of having the rules of the As- 
sociation printed in the Court of Ap- 
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peals docket or in some other equally 
desirable place. 

The Commissioners further directed 
that because of the cost that the roll 
of members be eliminated from the 
June issue of the Bar Journal. The 


idea being that to publish the roll of 
members biennially would be suf- 
ficient. 

The meeting was then adjourned 
until the next regular meeting of the 
Board of Commissioners. 





DISTRICT BAR MEETINGS 


At a meeting of the district chairman appointed for the several districts 
cf the State held in Louisville on May 19th, the following places were chosen 
and the following dates set for the district meetings this summer: 


District Meeting Place Date 


Paducah 


Madisonville 


July 18 
July 19 
July 20 
July 21 


August 


Owensboro 

Russellville 

Mammoth Cave 
Bardstown August 
Winchester August 
Cumberland Falls August 
Pineville August 
Hazard 
Ashland 


Paintsville 


August 
August 
August 
Lexington 
Covington 


Louisville 


The subjects to be discussed are: 


| 


15 


i 


September 19 
September 20 
September 28 


Chairman 


Thos. J. Marshall 

Geo. R. Kinslow 

R. Miller Holland 

E. J. Felts 

Bob H. Smith, of Glasgow 
John O. 
J. A. Logon 

Robert Smith, of Corbin 
F. R. Whalen, of Middlesb 


Polin 


ro 
Judge Roy Helm 

Clyde R. 
Z. Wells 
Wm. B. 
James Quill 
Robert H. Hobson 


0 
Levi 
6 


Martin 


1. “How Civilian Lawyers May Assist Servicemen.” This subject will 
be presented by a member of the Army Legal Assistance personnel. 


2. 
3. 


“The G. I. Bill of Rights.” 


“Administrative Procedure.” 


These subjects will be presented by men who know what they are talking 
about, and afterwards there will be an open discussion of each of the subjects. 





President’s Page 


Fellow Members of the Kentucky State Bar Association: 


A few years ago an aged jurist was quoted as having said: “In my day the 
lawyer was universally recognized as the leader of the people. He had the capacity 
for leadership and the courage to lead. He controlled the thinking of the masses 
and was looked to for advice and guidance in practically every field of endeavor. 
But today—well, most lawyers seem to be content to take a back seat and let others 
assume the responsibility of leadership and guidance.” 

Each of us, if we pause and meditate over these words for a moment, will 
realize that they are not entirely ill-spoken nor wholly without foundation. We 
are compelled to realize that there have been, especially within the past decade, 
serious inroads made into the sphere of our profession and that our leadership has 
been challenged. Laymen and groups of laymen are, under various guises, under- 
taking to perform the services for which we have been specially trained and with 
respect to which we are best qualified. Are we to continue to close our eyes to 
this usurpation and infringement of our rights? Your Association says “NO!” The 
force and full effect of this answer, however, depends upon you. The officers and 
committees of your Association are ready to meet the usurper, but we need, and 
must have, your wholehearted support, assistance, and untiring efforts in this crusade. 

Never in the history of the nation has the importance of unity of effort been 
more pronounced than today. I call to your attention that the usurpers are mem- 
bers and parts of powerful organizations and we must confront them with an even 
stronger and more efficacious organization—your State Bar Association. Each of 
you knows whereof I speak and, in due time, the curtain will be raised and the 
issues presented forcibly, militantly, and aggressively, that is, provided your As- 
sociation has your full support and assistance, and I firmly believe it will. 

I further call upon you to continue to assume the role of leaders in every 
endeavor. Your place is at the head of the line and not in the middle or at the 
end. There is a great opportunity for leadership at this very moment and it will 
increase in the years just ahead. More than a million men and women have already 
been mustered out of the service and many of this number are lawyers. Definite 
plans are now being formulated by your Association to assist these men and women 
in re-establishing themselves, and local bar associations will be asked to name their 
own placement committees. The law schools will be requested to conduct refresher 
courses for the returning lawyer, and also for the law student who had his studies 
interrupted by the war. This important subject will be discussed at each of the 
District Bar Meetings to be held this summer and fall, and I invite your attention 
to the tentative prograrn for these meetings at page 8 of this issue of the Journal. 

You are urged to attend your District Bar Meeting and you may be assured 
of an interesting and instructive conclave. 

May I have your suggestions and advice ior the improvement of your Bar 
Association? Your constructive criticisms will be greatly appreciated. 

Sincerely yours, 
WM. B. GESS, 
President Kentucky State Bar Association. 





1944-1945 COMMITTEES 


Unauthorized Practice of Law 


Grover G. Sales, chairman, Marion 
E. Taylor Bldg., Louisville. 

Thos. H. Young, War Labor Board, 
Guardian Building, Cleveland, Ohio. 

J. L. Richardson, Jr., Realty Bldg., 
Louisville. 

Andrew W. Clark, Covington. 

Judge Ray L. Murphy, Newport. 

LeWright Browning, Ashland. 

Adrian H. Terrell, Paducah. 

Allen P. Dodd, Jr., Louisville Trust 
Bldg., Louisville. 


Co-operation with American 
Bar Association 


William B. 
ton. 

Edward A. Dodd, Marion E. Taylor 
Bldg., Louisville. 

Robert T. Caldwell, Ashland. 


Gess, chairman, Lexing- 


Administration of the Law 
and the Courts 


Henry I. McElwain, Jr., chairman, 
Kentucky Home Life Bldg., Louis- 
ville. 

Harry B. Mackoy, Covington. 

Robert H. Winn, Mt. Sterling. 

I. C. O’Rear, Frankfort. 


Legal Education, Admission, 
and Placement 


Colvin Rouse, chairman, Versailles. 

A. C. Russell, University of Louis- 
ville, Louisville. 

Roy E. Moreland, University of Ken- 
tucky, Lexington. 


jJ. Thaxter Sims, Cynthiana. 

J. Nathan Elliott, Sr., Security Trust 
Bldg., Lexington. 

Edwin R. Denny, Mt. Vernon. 

William F. 

W. A. Price, Covington. 

Oldham Clarke, Kentucky Home Life 
Bldg., Louisville. 

Leo T. Wolford, Kentucky 
Life Bldg., Louisville. 


Simpson, Covington. 


Home 


Brents Dickinson, Jr., Glasgow. 


Thomas J. Marshall, Jr., Paducah. 


Committee on Judicial Selection 
and Tenure 


James E. Quill, chairman, Covington 

(Committee to be selected by chair- 
man and to be announced in next 
issue of Bar Journal.) 


Aeronautica! Law 


William S. Kammerer, chairman, 
Marion E. Taylor Bldg., Louisville. 

Robert T. Caldwell, Ashland. 

Gregory W. Hughes, Covington. 

Robert M. Odear, Security Trust 
Bldg., Lexington. 

Judge Brady M. Stewart, Paducah. 


Bar Journal 


Thomas J. Knight, chairman, Kenyon 
Bldg., Louisville. 

Gavin Cochran, Ky. Home Life Bldg., 
Louisville. 

Alvin E. Evans, University of Ken- 
tucky, Lexington. 

D. Collins Lee, Covington. 

J. Robert White, Glasgow. 
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Junior Bar 
William T. Baldwin, chairman, Paris. 
T. S. Waller, Paducah. 
Earl S. Wilson, Marion E. 
Bldg., Louisville. 
Joe G. Davis, Danville. 


Taylor 


Necrology 


E. H. Smith, chairman, Glasgow. 

Samuel M. Wilson, Security Trust 
Bldg., Lexington. 

Orie S. Ware, First 
Bidg., Covington. 


National Bank 


Carlisle Memorial 


Charles S. Adams, chairman and 


treasurer, Covington. 
James B. Milliken, Newport. 


Co-operation with American 
Law Institute 

William H. Rees, chairman, I‘rank- 
fort. 

Percy N. Booth, Washington Bldg., 
Louisville. 

Roy Moreland, University of Ken- 
tucky, Lexington. 

Alvin E. Evans, University of Ken 
tucky, Lexington. 


Probate Practice and Procedure 
D. Collins Lee, chairman, Covington. 
Odis W. Bertelsman, Newport. 

R. D. Davis, Ashland. 

Davis Edwards, Louisville. 
Alvin E. Evans, Lexington. 
Thos. J. Knight, Louisville. 
G. D. Milliken, Jr., Bowling 
Osso W. Stanley, Frankfort. 
S. P. White, Jr., Hopkinsville. 


Green. 


DISTRICT BAR ORGANIZA- 
TION COMMITTEE 


Executive Committee 


George S. Wilson, Jr., Owensboro. 
John L. Davis, Lexington. 
Marcus C. Redwine, Winchester. 


District Chairmen 


Thomas J. Marshall, Jr., Paducah. 
Kincheloe, 
kK. Miller Holland, Owensboro. 
Judge E. J. Felts, Russellville. 
Robert N. 
John A. Polin, Springfield. 
James E. Quill, Covington. 
William B. Martin, Lexington. 
Robert L. Smith, Corbin. 

J. Ashlin Logan, Winchester. 
Clyde R. Levi, Ashland. 

Z. Wells, Paintsville. 

Judge Roy Helm, Hazard. 

FF. R. Whalin, Middlesboro. 


Bob H. Smith, Glasgow. 


George Madisonville. 


Hobson, Louisville. 


War Work 
Henry J. Stites, 
Bidg., Louisville. 


chairman, Starks 

(Committee to be selected by chair- 
man and announced in next 
of Bar Journal.) 


issue 


The defendant, a colored man, was 
testifying in his own behalf. He 
claimed self defense. The examina- 
tion went like this. 

“Why did you shoot Jim?” 

“Well sir, boss, he was a-comin’ at 
me with a drawed razor and, mister, 
them things doan snap.” 





You CAN’T ARGUE WITH FACTS 


But, for that matter, we don’t know many Kentucky attorneys 
and judges who do . . . Confronted with the knowledge that 
BALDWIN’S ANNOTATED “KRS” is the ONLY Annotated 
edition of the new Kentucky Revised Statutes (Fact 1) ... 
that it is the ONLY edition of the new Revision kept to date 
with a Statutes Service (Fact II) ... and that it can be 
purchased on convenient terms (Fact Ill) .. . they’re not 
demurring. Instead, they’re ordering BALDWIN’S ANNO- 
TATED “KRS” in increasing numbers every day. If YOU don’t 
have BALDWIN’S ANNOTATED “KRS” . . . don’t wait 
longer . . . Order your copy today! 


BANKS-BALDWIN LAW PUBLISHING COMPANY 
Oldest Law Publishing House in America—Est. 1804 


University Center, Cleveland, Ohio 
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The legal profession has become 
more or less mentally depressed be- 
cause of its discovery that there is 
so little need for the services of 
trained lawyers in the Armed Forces 
of our country. Good lawyers are 
serving in the Army and Navy in 
clerical positions and rendering setv- 
ice that in peacetime would be dele- 
gated to their stenographers and office 
help, and some are even serving as 
common laborers, rendering such 
service as the military and naval au- 
thorities deem them best fitted for. 


Great effort has been made in some of 
the camps to find work for competent 


lawyers who have been drafted, in 
keeping with their training and edu- 
cation, without result. We know one 
competent lawyer, in fact a judge, 
who is serving in a clerical position 
that his stenographer would have 
filled in private life. So often have 
things like this happened that tlie 
lawyer has come to realize, or has had 
thrust upon him the realization, that 
there is very little need for his train- 
ing in the Armed Forces. There is 
a need for a few lawyers in the Judge 
Advocate General’s department, but 
the need here is for so few lawyers 
that the profession feels left out. 
The Armed Forces are a law unto 
themselves. War is a practical in- 
Stantaneous matter, there is no time 
or place for theory or logic or pre- 
cedent, the fundamentals of the law- 
yers’ training. There is an immense 
need for the science of inflicting dam- 
age and wounds and for the science 
of repairing damage and _ healing 
wounds; but both of these are outside 


the lawyers’ training. At the same 
time that we realize the little need for 
our profession in the Armed Forces, 
we also realize the great need for our 
services outside the Armed Forces. 
The work of the Lawyers War Work 
Committees and the results ac- 
complished by these committees dem- 
onstrate this great need. 

More and more we begin to realize 
that ours is a peacetime profession. 
That it is in orderly deliberated gov- 
ernment that our services are most 
valuable, where there is opportunity 
to bring to bear the best thought and 
deliberated conclusions of the ages on 
the problem to be solved that the 
lawyers’ services are most valuable. 

We should not be apologetic rela- 
tive to the lack of the need of our 
services in the Armed Forces, but on 
the contrary should be proud that ours 
is a peacetime profession, that we 
seek to establish rules and enforce 
them, that men may live in peace with 
one another, and that after the smoke 
of battle and the acrid smell of 
powder has cleared away, after the 
tremendous damage has begun to be 
repaired, after the wounds are healed 
and healing, after the doctors and 
nurses have resumed their private 
practice, after all the destructive 
agencies have gone into other work; 
then the lawyer will be the needed 
one. It will be the legal profession 
that will be called upon to make the 
rules whereby orderly government 
may be restored and men and nations 
live in harmony again, one with the 
other. 
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The Journal comes to you this 
month in a new dress. A year ago 
we made a change in the cover, in 
an effort to improve the appearance 
of the Journal, using a different 
color scheme for each issue. From 
the expressions we have had from 
members of the bar, the change met 
with general approval. In our effort 
to make further improvement in the 
Journal’s outward appearance, the 
cover has again been re-designed in 
a way which we think has that re- 
sult. The idea of a different color 
for each issue throughout the year 
will be continued. We hope the 
change will meet with the approval of 
the bar. 


A survey shows that quite a number 
of copies of the Journal are going to 
waste each quarter. This is largely 
due to the fact that many of our 
members are in the service without 
notifying the Journal of their service 
address. The Journal continues to 
be sent to the address we have and in 
some instances five or six copies go 
to the same office where only one or 
two are needed. 

This copy of the Journal is being 
mailed to the address of each Associa- 
tion meraber as we have it. If that 
address is incorrect will each of you 
please notify the editor giving the 
correct address and the change will 
be promptly made. It is the desire 
of the Association that each member 
receive a copy, also for patriotic and 
economic reasons it is the desire of 
the Association that we print no more 
than are needed. If extra copies are 
coming to your office will you please 
notify the editor where these extra 
copies should be sent or if proper 
that the name be deleted from our 
list. In this way we believe we may 
avoid a waste of much needed paper 
and effect some saving for the As- 
sociation. 


Everybody has one front he can 
guard successfully and prevent its 
being opened, and that’s his mouth. 


rr 


“An alibi is proving you was at that 
prayer meeting where you wasn’t in- 
stead of at that crap game where you 

” 
was. 


“INTERNATIONAL LAW AND 
THE FUTURE” 


Currently published by the Amer- 
ican Bar Association Journal, “Inter- 
national Law and the Future,” submits 
a design of a world organization to 
bring about “a just and enduring 
world peace securing order under 
law to all nations.” This plan is the 
result of the collaboration of over 
two hundred judges, practicing law- 
yers, professors, and government 
officials of the United States and 
Canada, who were known to have an 
active interest in international law. 
Thirty unpublicized conferences 
have been held since 1942 by the 
participants who were invited with- 
out regard to their political or other 
affiliations. The work of planning 
the conferences was handled by 
Manley O. Hudson, Cambridge, 
Massachusetts, Judge of the World 
Court; Percy E. Corbett, Montreal, 
Canada, professor of International 
Law and Jurisprudence at McGill 
University; and George A. Finch, 
Washington, D. C., director of the 
Carnegie Endowment fer Interna- 
tional Peace. 

The treatise suggests principles 
and procedures intended to make 
international law responsive to the 
needs of the present day and shifts 
the emphasis from “the Rights of 
States” to “the Duties of States.” 
The obvious weakness of the League 
of Nations, the Paris (Kellogg) Pact 
of 1928, and of the Rio de Janeiro 
Anti-War Treaty of 1933, which did 
not go far enough in forbidding the 
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use of force, would be remedied in 
the organized Community of States 
by giving to its Executive Council 
the right to prescribe specific meas- 
ures, including military measures, 
for preventing or suppressing the 
use of force in international rela- 
tions. 

Each state would rest under the 
duty, in co-operation with other 
States, to take the measures pre- 
scribed. In addition, the Executive 
Council, acting with the concurrence 
of the General Assembly of the or- 
ganization, would have power “to 
adopt general provisions for prevent- 
ing or suppressing the use of force. 
In the exercise of this power, it 
might provide for financial aid to 
victims of aggression; or it might 
determine in advance how and when 
national forces could be called upon; 
or it might organize international 
armed forces to prevent aggression. 
Unlike some current schemes for 
definite contingents of international 
police, the statement of the two 
hundred lawyers thus would lay 
down no rigid formula for use 
against an aggressor nation, but 
would stop with creating an appro- 
priate agency and endowing it with 
power to be used according to the 
wisdom of the time. 

“If the peoples of the world desire 
to proscribe the use of force in inter- 
national relations, if they wish to 
pursue the recent tentatives in that 
direction,” says the statement, “‘it 
must be realized that a mere pro- 
nouncement is not enough... . If 
substantial progress is desired, the 
proscription must be implemented 
by giving powers to a life-and-blood 
institution, so organized that it can 
pursue continuing and unremitting 
effort and that it can employ the 
sagacity available at the time in deal- 
ing with situations as they arise.” 

Che statement sets out six axioms 
for the international law of the future, 
as follows: 


“1. The States of the world form 
a community, and the protection and 
advancement of the common inter- 
ests of their peoples require effective 
organization of the Community of 
States. 

“2. The law of the Community of 
States is international law. The de- 
velopment of an adequate system of 
international law depends upon con- 
tinuous collaboration by States to 
promote the common welfare of all 
peoples and to maintain just and 
peaceful relations between all 
States. 

“3. The conduct of each State in 
its relations with other States and 
with the Community of Nations is 
subject to international law, and the 
sovereignty of a State is subject to 
the limitations of international law. 

“4. Any failure by a State to 
carry out its obligations under inter- 
national law is a matter of concern 
to the Community of States. 

“5. Any use of force or any threat 
to use force by a State in its rela- 
tions with another State is a matter 
of concern to the Community of 
States. 

“6. The maintenance of just and 
peaceful relations between States re- 
quires orderiy procedures by which 
international situations can be read- 
justed as need arises.” 

None of these ideas, it is pointed 
out, is new in international law; 
they are all rooted in history. 

Finally, the lawyers set out 
twenty-three proposals dealing with 
the organization of the Community 
of States. It is felt that all States 
should be included, since any organ- 
ization of merely certain types of 
States would eventually find itself 
confronted by a rival body of States 
of other types. The proposals en- 
visage (1) a General Assembly, in 
which every State would be entitled 
to be represented ; and (2) an Execu- 

(Continued on page 44) 
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A Serviceman’'s Right to 


His Old Job 


By ORVILLE C. BOONE 


EDITOR’S NOTE: Mr. Boone is a practicing lawyer at 


Lexington, Kentucky. 


He submits this article because of his 


belief that it will be helpful to the lawyers of the State. 


The case of Robert E. Hall vs. The 
Union Light, Heat and Power Com- 
pany, etc., decided by Judge Mac 
Swinford, Judge of United States 
District Court, Eastern District of 
Kentucky at Covington, in an opinion 
handed down February 21, 1944, 
should be enlightening to employers, 
employees, and the public generally 
as the questions decided if upheld on 
appeal, will have a far-reaching effect 
on business in general at the end of 
the war. 

The facts in the case condensed for 
the purposes of this article are as 
follows: 


Robert E. Hall was employed by the 
Union Light, Heat and Power Com- 
pany from December 23, 1933, until 
February 7, 1938, then due to illness 
the employment ceased until May, 
1938, at which time Hall was re- 
employed and continued in the em- 
ploy of said company until April 25, 
1942, at which time he was inducted 
into the U. S. Army. On June 4, 1942, 
he was honorably discharged and he 
reported immediately on June 7, 1942, 


to the company and requested to be 
restored and employed in same posi- 
tion for the same compensation as he 
had before his induction. This the 
company refused until September 28, 
1942. He then brought this action to 
recover of the company $512.00 the 
amount he would have earned had 
he been employed at the time of his 
first application up until the time he 
was actually employed. 

His action was brought under the 
provisions of the Selective Training 
and Service Act of 1940 and the same 
act as amended (Public Law 360, 77th 
Congress). 

To this action the company filed a 
motion to dismiss the complaint and 
in support thereof contended: First, 
that the court had no jurisdiction to 
entertain an independent action to 
recover wages or salary and that such 
recovery can be only incident to an 
action for recovery of the position. 
Second, that Section 8 of the Act (50 
U.S. C. A. Section 308 (b) (B) ) is 
in violation of the company’s rights 
under the Fifth Amendment of the 
Constitution of the United States. 
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The act provides that any person 
inducted into the Army, who has been 
honorably discharged and who has 
left a position other than a temporary 
one, is physically fit and still qualified 
to perform the duties thereof and 
makes application for re-employment 
within forty days after his release 
from military service, shall be re- 
stored to his former position, or to a 
position of like seniority, status, and 
pay, unless the employer’s circum- 
stances have so changed as to make 
it impossible or unreasonable to do so. 
(50 U. S. C. A. 308 (a) (b) (B).) 

It is further provided if the em- 
ployer fails or refuses to comply with 
said provisions of this act, that the 
District Court of the United States 
for the district wherein the employer 
maintains his place of business, shall 
have power upon the filing of a peti- 
tion or other appropriate pleading by 
the former employee, to require the 
employer to comply. with said pro- 
visions and as an incident thereto to 
compensate such former employee for 
any loss of wages or benefits suffered 
by reason of such employer’s unlawful 
action. (50 U. S. C. A. Section 308 
Subsection (€).) 

The Court disregarded the conten- 
tion that the action to recover the 
wages could only be maintained “in- 
cident” to and in connection with an 
action to recover the position, but 
held that to sustain such a contention 
would be placing in the hands of the 
employer the means of defeating the 
whole purpose of Congress in pass- 
ing the act; that the employee shall 
be considered as having been on fur- 
lough or leave of absence during the 
period of training and service, as pro- 
vided in the act. The Court said, “I 
cannot conclude that this question can 
be narrowed down to the technical 
definition of the word, incident.” .. . 
“The purpose for which it became 
the law was to minimize, in so far as 
possible, the sacrifices of those who 
were required to enter the military 


service.” . .. “It is the whole pur- 
pose and spirit of the act in the light 
of a reasonable construction of the 
language used to put him (the em- 
ployee) in the identical position as 
he was before he entered the military 
service.” 

As to the constitutionality of the 
act, the Court takes the position that 
the statute was enacted for the gen- 
eral welfare, preparation for any 
eventuality, and the common defense 
and is to have a liberal construction. 
The Court cites Fletcher vs. Peck, 6 
Cranch 48-72; Interstate, etc., Rr. Co. 
vs. Massachusetts, 207 U. S. 78-88; 
Logan and Bryan vs. Postal Tele- 
graph, etc., Co., 157 Fed. 570; Spain 
vs. St. Louis & S. F. R. Co., 151 Fed. 
522. 

The Court said that the act, “is a 
significant force in the maintenance of 
the morale of our military forces on 
which depends to an inestimable ex- 
tent the success of our cause and the 
consequent security of the whole peo- 
ple, their government and country.” 

The Court pointed out that the rul- 
ing in the (criminal) case, United 
States vs. L. Cohen Grocery Co., 255 
U. S. 81, wherein the Supreme Court 
held a section of the Lever Act un- 
constitutional because the terms, “un- 
just and unreasonable,” were vague, 
indefinite, and uncertain, and the act 
fixed no immutable standard of guilt, 
etc., did not have sufficient analogy 
with the Hall case “to destroy this 
statute as being too vague to meet the 
requirements of our Constitution,” al- 
though in the case of Standard Chem- 
ical & Metals Corporation vs. Waugh 
Chemical Corp., 231 N. Y. 51; 14 A. 
L. R. 1054, it was held the rule might 
be applied as affecting rights in a civil 
case as well as in a criminal case. 

The Court in his opinion cited other 
cases: Miller vs. Strahl, 239 U. S. 
426 ; Coplin vs. United States, 88 Fed. 
(2nd) 652; International Harvester 
vs. Kentucky, 234 U. S. 216, and over- 
ruled the motion to dismiss. 
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The effect of the opinion was to 
hold the Selective Training and Serv- 
ice Act constitutional, thereby giving 
any employee who was inducted into 
the military service the right not only 
to recover the position he had prior 
to his entry into the service, after his 
honorable discharge, but the right to 
recover any loss of wages or benefits 
suffered by the failure or refusal of 
his employer to re-employ him, after 


the termination of such military sery- 
ice, if application is made therefor 
within forty days after his release 
from such military service, and that 
the right to recover such wages or 
benefits could be maintained inde- 
pendent of an action for the recovery 
of the position or employment. 
Lexington, Kentucky, 

March 21, 1944. 





EXCERPTS FROM CLAIM FILES 


From Dicta Compiled by 
Ronald V. Yegge of the Denver Bar 


Our judge here says that he will see 
to it that I get plenty of damages if 
I have to file suit. 

He admitted to me right before it 
happened that it was all his fault. 
®I am pleased to write you that my 
best cow was killed by your car. 
®We have a way to deal with people 
who steal or kill cattle and then try 
and get out of it. 

®] and him decided both our insur- 
ance policies would fix the cars and 
we ain’t going back on our agreement. 
*Extract from letter from Abraham: 
“She hurt my brother badly. She is 
charged by the policeman with reck- 
less driving and taking the right of 
way from a pesbiterean.” 

©] saw my lawyer and he said that 
I was at fault but if I wrote you and 
insisted on my damage that you wouid 
pay his fee of $5.00. Please send it 
immediately. ' 
®Nobody pays attention to the law 
here anyway, so I ain’t going to let 
you tell me what the law is. 

©] slipped on the ice and sat down in 
a rush. 

®He has a reputation for backing out 
of his garage at unexceedable speeds. 


*He killed my wife but I don’t care 
as long as they don’t cause me no 
trouble. 


*Thank you for the check. It has 
relieved our pain and damages a lot. 


*Before - making an estimate the 
garage man wants to know if you are 
going to check the damage. 


*You ain’t foolin’ with no hicks. If 
you don’t pay, my attorney, who is 
as mean as a hungry wolf, will be 
unleashed. 

*I have taken secret depositions that 
will be sprung on you in court. 


*He outsmarted me and gave me a 
drink so that I couldn’t smell liquor 
on his breath. 


*Cow wandered into car. I was 
afterwards informed that the cow was 
half-witted. 

*My car was stolen, and I set up a 
human cry, but it has not been re- 
covered. 

*My lamp-post bumped 
damaging it in two places. 
*She suddenly saw me, lost her head, 
and we met. 


my caf, 


°A truck backed through my wind- 
shield into my wife’s face. 
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Moses and His Laws 


By LILBURN PHELPS 


EDITOR’S NOTE: Mr. Phelps is a practicing lawyer at 
Jamestown and formerly was clerk of the U. S. District Court 
for the Western District of Kentucky. 


The twelve tribes were in Egypt. 
“They were fruitful and increased 
abundantly and multiplied and waxed 
exceeding mighty.” They did well 
enough apparently while Joseph and 
his generation lived, but after a king 
arose over Egypt who knew not 
Joseph, the descendants of the twelve 
sons of Jacob found themselves in 
hard lines. The disagreement be- 
tween the Israelites and the king of 
Egypt was so great that the king 
threatened all of the boy children of 
the Israelites with death, first con- 
fiding his plans to the widwives only 
and later to all his people. 


The first account we have of Moses 
is in the second chapter of Exodus, 
“And there went a man of the house 
of Levi and took to wife a daughter 
of Levi and the woman conceived and 
barea son.” This son was Moses, and 
his adoption by Pharaoh’s daughter 
was the beginning of a most colorful 
career. In this first reference to 
Moses nothing is said of the older 
brother, Aaron, who was to take an 
important part in the deliverance of 
the children of Israel. Later on we 
learn that Moses’ father, Amram, 
married his father’s sister, Jochebed. 
She was the mother of Aaron afd 
Moses and their sister, Miriam. 
Aaron was 83 years old and Moses 80 
years old when the Exodus from 
Egypt began. 

A distinguished American made a 
voyage not long ago and discovered 
that this is but one world. However 








LILBURN PHELPS 


this may be, Moses had lived in two 
quite different environments. At 
Pharaoh’s palace he had certain un- 
deniable advantages, while as the son- 
in-law of Jethro and the keeper of 
his father-in-law’s flocks he had ad- 
vantages of quite a different kind. In 
other words, Moses had two good 
educations, one at Pharaoh’s capital 
and the other on his father-in-law’s 
ranch, 


Long before the thunders of Sinai, 
Moses knew of laws against homicide. 
The first thing we learn of him after 
he grew up is recorded as follows. 
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“And it came to pass in those days 
when Moses was grown that he went 
out unto his brethren and looked on 
their burdens; and he spied an 
Egyptian smiting an Hebrew, one of 
his brethren, and he looked this way 
and that way, and when he saw that 
there was no man, he slew the 
k-gyptian and hid him in the sand.” 

Moses had every reason to fear that 
he could not get a fair trial on the 
charge of homicide that would be 
made against him, so we soon find 
him in Midian at the home of Reuel 
(Jethro) one of whose daughters, 
Zipporah, he married. 

It is plain enough from the record 
that Moses felt many misgivings about 
bringing Jacob’s descendants out of 
the afflictions of Egypt to the land of 
the Canaanites, the Hittites, Amorites, 
Perizzites, Hivites, and Jebusites, but 
he undertook the task and accom- 
plished it. 

Now that the people were out from 
under the laws of the Egyptian 
Monarchy it became necessary that 
they should have laws of their own. 
Moses, in the opinion of many, estab- 
lished for all time his greatness as 
a lawgiver. 

It seems to be a common opinion 
that the laws of the United States 
and of the various states are derived 
from the laws of Moses. Undoubtedly 
Jewish law influenced to a certain er- 
tent the laws of our own time and 
country. When Christianity _ tri- 
umphed in Rome, the Roman law 
must have been distinctly influenced 
in some matters by the laws of Moses. 
This influence reached on down to 
the English common law and thence 
to American law. 

As illustrating the view of the lay- 
man that our law is based upon the 
Bible, may I tell you a story? Soon 
after my father was admitted to the 
bar he was elected justice of the peace. 
One day a farmer who was also a 
fox hunter came to the Squire’s office 


with a complaint against a woman in 
the neighborhood. She didn’t like 
him, he said, and had annoyed him 
many times in various ways but the 
climax of her persecution was this. 
The woman was running his hounds 
to death. She would change herself 
into a fox and when the chase had 
been going until the dogs were pretty 
tired she would take the place of the 
fox, which was also tired. The real 
fox would slink off into a thicket 
while the dogs would follow the fresh 
trail. This was repeated time and 
again until the fox hunter lost all 
patience and sought to have a writ 
issued against the woman. When 
my father declined to issue the writ, 
the man expressed great surprise and 
wanted to know if our law is not based 
upon the law of Moses and if that 
law did not say “Thou shalt not suffer 
a witch to live.” Apparently the fox 
hunter was seeking the death penalty 
for his unneighborly neighbor. 


Even before the ten command- 
ments were given we find Moses hold- 
ing court. It must have been inter- 
esting to attend one of his all-day 
sessions and see the people standing 
in line waiting to tell their stories. 
There were no lawyers, no written 
pleadings, no juries; and yet we get 
the impression that it was a pretty 
good court. 


Much law is made by the trial of 
cases. In this the argument of strong 
advocates plays an important part. In 
Moses’ court there was no Cicero or 
Pliny, no Choate or Webster laying 
down great principles upon which 
cases ought to be decided. Moses 
relied on his own sense of justice and 
the help of Yahweh. As the work 
became too heavy for Moses he acted 
upon the wise suggestion of his {fath- 
er-in-law and appointed subordinate 
judges to try minor cases. 


As there were no jails, punishments 
were inflicted upon the person of the 
offender and restitution was required 
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in cases of theft or damage to 
property. 

It would be interesting to classify 
the Mosaic law under modern heads 
such as Domestic Relations, Criminal 
Law, Real Estate, and so on, but 
space here permits only a few glances 
at the system. 

Next to the ten commandments the 
lex talionis is quite well known and 
often mentioned by writers. It de- 
clares: “If men strive .. . and if any 
mischief follow, then thou shalt give 
life for life, eye for eye, tooth for 
tooth, hand for hand, foot for foot, 
burning for burning, wound for 
wound, stripe for stripe.” Exodus 
21 :22-26. 

If an ox gored a man to death the 
owner’s guilt depended upon his 
knowledge of the animal’s vicious 
habits. In any event the ox was 
killed and his flesh could not be eaten. 

There was a feminist movement in 
Moses’ time. It succeeded, as such 
movements do if persistently pro- 
moted. One of the descendants of 
Joseph had no son but he was the 
father of several daughters who took 
their case not to Moses only but also 
to the priest, the princes, and the 
whole congregation. 

The women stated their case in this 
manner. “Our father died in the 
wilderness and he was not in the 
company of them that gathered them- 
selves together against the Lord in 
the company of Korah, but died in his 
own sin and had no son. Why should 
the name of our father be done away 
from among his family because he 
hath no son?” 


_Moses took the matter under con- 
sideration with the result that the 
following law of descent was pro- 
mulgated. 

“If a man die and have no son then 
he shall cause his inheritance to pass 
unto his daughter. And if he have 
no daughter then he shall give his 
inheritance unto his brethren. And 


if he have no brethren then he shall 
give his inheritance unto his father’s 
brethren. And if his father have no 
brethren then he shall give his in- 
heritance unto his kinsman that is next 
to him of his family and he shall 
possess it.” 

According to Deuteronomy 25, the 
whipping post was in use. The judges 
decided when a man deserved to be 
whipped. He could be given not 
more than forty stripes and this must 
be done in the presence of the judge. 


The death penalty for adultery is 
in sharp contrast to Kentucky law 
which provides only a small fine. 

There was a severe penalty for a 
woman who did not fight fair ( Deuter- 
onomy 25): “When men strive to- 
gether one with another, and the wife 
of one draweth near for to deliver her 
husband out of the hand of him that 
smiteth him, and putteth forth her 
hand and taketh him by the secrets; 
then thou shalt cut off her hand, 
thine eye shall not pity her.” 


In the same chapter we find the 
law as to the duty of a man to his 
brother’s widow: “If brethren dwell 
together and one of them die and 
have no child, the wife of the dead 
shall not marry without unto a 
stranger.” If the brother did not 
want the widow for his wife he was 
in for some unpleasant publicity. 
This is what happened: “Then shall 
his brother’s wife come unto him in 
the presence of the elders and loose 
his shoe from off his foot and spit 
in his face and shall answer and say, 
So shall it be done unto that man that 
will not build up his brother’s house. 
And his name shall be called in Israel, 
The house of him that hath his shoe 
loosed.” What effect this had upon 
the man’s future is not clear. 


Later on, the operation of this law 
may be found in the story of Ruth, 
the beloved daughter-in-law of Na- 


omi. It seems to have been by virtue 
of this old law that the wealthy old 
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bachelor, Boaz, came to be united in 
matrimony to the attractive young 
widow, Ruth. In this story we read 
of no unloosening of shoes nor any 
spitting in the nearest kinsman’s face. 
This was unnecessary. Boaz was 
captivated by Ruth’s attractiveness 
and was more than willing, apparent- 
ly, to perform the duty of nearest of 
kin to Ruth’s deceased husband. Ob- 
jection has been made to this pretty 
story on the ground that according to 
our notions of things Ruth somewhat 
compromised herself when she sought 
Boaz after supper one night and was 
sleeping at his feet waiting for him 
to awaken next morning. However, 
we need not take this too seriously. 
A very intelligent young woman who 
heard this objection to the story re- 
marked that there have been many 
matchmakers as adroit as Naomi but 
their success has not been written in 
a book. At any rate, the law which 
fixed the duty of a man to his broth- 
er’s widow worked out in Ruth’s case 
so as to lead to some of the great 
events of Israel’s history, for the first 
child of Boaz and Ruth was Obed, 
the grandfather of famous King 
David. 

While some of these laws are alien 
to present-day notions of justice, 
there are others of great dignity and 
worth. There should be no oppres- 
sion of the poor and needy, there must 
be prompt return of pledges and 
prompt payment of wages. 

While there was the idea of group 
responsibility, in some instances, the 
children of Israel came to have a clear 
idea of individual responsibility. ‘““The 
fathers shall not be put to death for 
the children, neither shall the children 
be put to death for the fathers; every 
man shall be put to death for his own 
sin.” Deuteronomy 24. 

While many sins were punished 
with death (kidnapping was one), 
the same was true in England not so 
long ago. 


There was no argument about in- 
ducting fathers into the army but 
newly married were exempt. “When 
a man hath taken a new wife, he 
shall not go out to war, neither shall 
he be charged with any business ; but 
he shall be free at home one year and 
shall cheer up the wife which he hath 
taken.” 

Moses even gave certain rules for 
the army, to be applied after the 
people should cross the Jordan and 
enter upon their wars of conquest. 
He provided for the deferment of the 
man who had built a new house and 
had not dedicated it; for one who 
had planted a vineyard and not eaten 
of it, as well as for the man who had 
bethrothed a wife and had not taken 
her. One of these laws which might 
not work «very well today, provided 
that if a man was “fearful and faint- 
hearted” he should be released from 
the army and allowed to return to 
his house. In effect he was classified 
in 4-F.—Deuteronomy 20. 

One of. the most curious of the laws 
is in the following language: “If a 
man have a stubborn and rebellious 
son which will not obey the voice of 
his father, or the voice of his mother, 
and that, when they have chastened 
him, he will not hearken unto them; 
then shall his father and his mother 
lay hold on him and bring him out 
unto the elders of the city and unto 
the gate of his place; and they shall 
say unto the elders of his city, This 
our son is stubborn and rebellious, 
he will not obey our voice; he is a 
glutton and a drunkard. And all the 
men of his city shall stone him with 
stones, that he die; so shalt thou put 
evil away from among you.”—Deu- 
teronomy 21. 

This would hardly be acceptable as 
a method of treating incorrigible and 
delinquent children in this day. There 
are few mothers: and fathers wio 
would invoke such a law. 
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There is no space here for even a 
glance at the rather voluminous cere- 
monial law. It deals largely with the 
priesthood and with sacrifices. There 
was a law of burnt offerings, of meat 
offering, of peace offerings, sin offer- 
ings, trespass offerings, wave offer- 
ings, and others. All of these may 
be read in the book Of Leviticus. 


Much of this body of law, most of 
it in fact, must have been intended 
to direct the minds of the people to 
the worship of the one God, Jehovah, 
enjoined by the first commandment. 


We cannot know how much the 
course of history might have been 
changed if the children of Israel had 
continued to obey the laws of Moses. 
We are told that Moses wrote the 
laws and delivered them into the 
hands of the priests. 


Moses repeatedly warned the peo- 
ple that a failure to keep the laws 
and especially the failure to worship 
the one true God would result in na- 
tional disaster. 


When the great lawgiver had ful- 
filled his mission he chose Joshua as 
his successor. Joshua proved himself 
a capable general, albeit a ruthless 
one, for he conquered and hanged 
thirty-one kings. 

The years passed. Fifteen Su- 
preme Judges ruled Israel and then 
the monarchy was established with 
fine-looking, stalwart Saul as the first 
king. He was followed by David 
who handed the kingdom over to 
Solomon the Magnificent. The laws 
of Moses had been taught to the peo- 
ple, but Solomon’s many wives pro- 
moted the violation of the first com- 
mandment, and Israel strayed after 
strange gods. Evil days were coming. 
Ten tribes seceded and set up the 
northern confederacy under Jero- 
boam, while Rehoboam was king of 
Judah. There was much trouble in 
the land but nothing decisive hap- 
pened until Abijah, a great-grandson 
of David, became king of Judah and 


placed his army in battle array against 
the great army of Jeroboam. Mod- 
ern war is deadly but let us see about 
this battle of Mt. Zemaraim. Abijah 
had 400,000 men while Jeroboam had 
800,000 who are described as “mighty 
men of valor.” 


And here we come to the greatest 
propaganda speech in all history. 
Abijah stood upon the mountain side 
and made a speech that inspired his 
own men and discouraged the enemy 
possibly more than any other speech 
that was ever made. This oration 
begins: “Hear me, thou Jeroboam 
and all Israel”; then follows a scath- 
ing rebuke of Jeroboam’s men for 
their apostasy and their idolatry. Re- 
ferring to the rebeliion of Jeroboam, 
Abijah said, “And there are gathered 
unto him vain men, the children of 
Belial . . . and now ye think to with- 
stand the kingdom of the Lord in 
the hands of the sons of David; and 
ye be a great multitude and there are 


with you golden calves which Jero- 


boam made you for gods. Have ye 
not cast out the priests of the Lord, 
the sons of Aaron and the Levites 
and have made you priests after the 
manner of the nations of other 
lands ?” 


After hurling this charge at the 
enemy the speaker inspires and en- 
courages his own men by saying: “But 
as for us, the Lord is our God, and 
we have not forsaken him . . . and 
behold God himself is with us for our 
captain and his priests with sounding 
trumpet to cry alarm against you.” 
And then he makes this last appeal to 
the enemy : “O children of Israel, fight 
ye not against the Lord God of our 
fathers; for ye shall not prosper.” 


The speech had a telling effect both 
upon Abijah’s soldiers and upon the 
enemy, who knew only too well that 
they had forsaken the laws of Moses 
and the worship of Jehovah. Battle 
was joined. The fighting was terrific 
and deadly. The chronicler records, 
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“And Abijah and his people slew 
them with a great slaughter; so there 
fell down slain of Israel 500,000 
chosen men.” II Chronicles 13. 


We could afford to give millions 
to a propagandist who could speak 
to the Germans and the Japanese and 
tell them how wrong they are and 
convince them that they “shall not 
prosper.” 

We have not space to trace through 

succeeding generations the effects of 
the laws of Moses and the worship 
lhe established. 
Deuteronomy gives 
us his estimate of the ancient law- 
viver and leader. He says: “And 
there arose not a prophet since in 
Israel like unto Moses.” 


The writer of 


THEY WANTED IT OF 
RECORD 
From Dicta 
titles to real estate 
one occasionally runs across some 
rather curious instruments © which 
have been recorded. 

An abstracter in southeast Missouri 
sent in the affidavit below and stated 
it was recorded in his county in 1940. 
He had just extended an abstract on 
property belonging to the makers of 
the affidavit, but decided that the af- 
fidavit wouldn’t affect the title to the 
real estate, so, of course, it was not 
shown in the abstract. Since the 
parties are still living it will be obvi- 
ous why their names have been 
omitted. 


In abstracting 


I, —, swear that I will stand 
by my wife and uphold all she says 
and will never speak a wrong word 
to her. I will allow my wife to buy 
what she deems necessary and I will 
give her money without her asking for 
it. I further swear that I will never 
go back to Knob Lick, Mo., and if 
should ever meet I will not 


acknowledge her presence. I also 
swear that I stayed a night and took 
meals with above mentioned Mrs 
—, she and I were alone in the 
house; which fact my wife never 
found out for over a year. I also 
had indecent dealings with Mrs. 
-, before I married my wife and 
will swear by whatever my wife 
should say in regard to this affair. | 
swear that my wife is, and has always 
been, a true and virtuous wife. 
Signed : ———————— 
Subscribed and sworn to before 
me this Oct. 21, 1940 
Signed ; —————— 
(SEAL) My term expires 6-1-43 
Notary Public 
, swear that I will never 
bring up the subject of above para- 
graph; I will trust my husband and 
do all I can to help him to bring about 
peace, if he abides by above 
Signed : ———————_ 


Subscribed and sworn to before 
me this 21st 1940 
(SEAL) My term expires June Ist, 
1943. 
Signed: 
Notary Public. 
Witness ———— 


The late Judge V. H. Baird of the 


Court of Appeals, when he was 
practicing at Glasgow, had a client 
named Bob. Bob lived largely “by 
his wits.” Bob caught a horse thief 
and convicted him. After the con- 
viction he desired to collect the $50.00 
reward, then offered by the State for 
the arrest and conviction of a horse 
thief, but he didn’t know how to go 
about collecting it. He consulted his 
friend, Judge Baird, and offered 
Judge Baird half-the reward to collect 
it for him. 

Judge Baird proceeded to and did 
collect the $50.00 reward, but the 


(Continued on page 48) 





Browsing Among the Old Reports 


By HARRY B. MACKOY 
Covington, Kentucky 


EDITOR’S NOTE: Mr. Mackoy is a former president of 


the State Bar Association. 


He is now a member of the Statute 


Revision Commission, which has recently been engaged in an- 


notating the Revised Statutes. 


He has likewise for several 


years been chairman of the Committee on Administration of 
the Law and the Courts, appointed by the State Bar Association. 


There recently came into my hands, 
through the kindness of a friend, a 
paper which possesses much interest 
both from a legal and historical stand- 
point. It is the original answer of 
Simon Kenton, signed and sworn to 
May 20, 1793, before J. Trotter, one 
of the justices for Fayette County, 
Kentucky, in the action of William 
Ward against the Heirs of Arthur 
lox, William Wood, and Simon Ken- 
ton, which action was pending in the 
courts of Kentucky for approxi- 
mately nine years. How or why this 
answer ever got out of the custody 
of those courts I cannot explain. The 
case has a background, however, which 
should be entertaining to anyone who 
reads it. The pleading which I have 
is a model of clearness and concise- 
ness such as might have been pro- 
duced under the new Federal Ruies 
of Civil Procedure for the District 
Courts of the United States. 

As will be recalled by all Kentucky 
lawyers, the first volume of our state 
reports was compiled by James 
Hughes, who was himself an able afid 
distinguished member of the early 
bar of the state. This volume con- 
tains opinions rendered between 1785 
and 1801, most of which were in 
chancery and related to the adjust- 
ment of land claims among the settlers 
in that portion of the west now em- 
braced within the confines of Ken- 
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tucky. Hughes was proficient in such 
litigation, kept extensive notes and 
was assisted in the preparation of 
the reported cases by his friend, 
Thomas Todd, who was a student and 
thoroughly trained in that kind of 
work. Todd had also been Clerk of 
the last nine pre-state conventions to 
form the Kentucky Constitution, and, 
when the new state was created in 
1792, became the Clerk of the Court 
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of Appeals. Hughes was likewise 
aided to a large extent by the notes 
of Col. George Nicholas, who was 
probably the leading lawyer of Ken- 
tucky; but he is said to have done 
the printing and publishing of his 
book at his own expense. 

The decisions in the first volume of 
reports prior to June 1, 1792, were 
rendered by the Supreme Court for 
the District of Kentucky. That court 
was created by act of the Virginia 
Assembly passed at its May Term, 
1782 (Hening’s Statutes, Vol. 11, 
pages 85-90). There were then only 
three counties lying west of the Al- 
legheny Mountains, Jefferson, Fay- 
ette, and Lincoln. The court con- 
sisted of three judges and held four 
sessions each year on the first Mon- 
days in March, June, September, and 
November, each to continue for 
eighteen days, exclusive of Sundays. 

The first term of the court was 
opened, we are told, at Harrodsburg 
on March 3, 1783, by Col. John Floyd 
and Samuel McDowell, two of its 
judges. It appears that Col. John 
Todd had been nominated by Gov- 
ernor Harrison of Virginia as Chief 
Justice of the court, but had met a 
tragic death at the Battle of the Blue 
Licks, August 19, 1782. Harry Innes 
had likewise been nominated as an 
“assistant judge,” but had resigned, 
September 9, 1782. Later, Innes ac- 
cepted an appointment as Chief Jus- 
tice, which was confirmed in October 
of that year, but he was unable to be 
present at the first session. The most 
important thing done at that session 
was to remove the court from Har- 
rodsburg to Danville. Soon after- 
wards Colonel Floyd was killed by 
the Indians on April 12, 1783 (judges 
had many difficulties to contend with 
in those days); Caleb Wallace was 
commissioned judge July 2, 1783. 

The Court of Appeals, as created 
and organized under the Constitution 
of 1792 and the Act of June 28, 1792, 
consisted of three judges, one being 


commissioned as Chief Justice, the 
other two to be called the first and 
second judges. The three men ap- 
pointed on June 28th of that year 
were Harry Innes, the Chief Justice, 
Caleb Wallace and Benjamin Se- 
bastian. The first two of these, it 
will be observed, had long been mem- 
bers of the Supreme Court for the 
district. Sebastian had likewise been 
appointed to that court to succeed 
Samuel McDowell, who is believed to 
have resigned in 1786. It is interest- 
ing to note that in their earlier careers 
both Wallace and Sebastian had been 
ministers, the first a Presbyterian. and 
the other an Episcopalian. George 
Muter was commissioned as_ Chief 
Justice December 7, 1792, succeeding 
Harry Innes, who apparently had not 
acted. Thomas Todd was com- 
missioned a judge December 19, 1801, 
judges then numbering four. 

The men I have mentioned as serv- 
ing on these two courts were, with 
possibly one exception, possessed of 
unusual capacity. They took a promi- 
nent part in the affairs of their dis- 
trict and state, especially in a military 
way. They were expert in the mat- 
ter of land grants, warrants, and sur- 
veys and land laws applicable thereto. 
During the years that elapsed, there- 
fore, while the action of Ward against 
Kenton and others was in the courts, 
this body of jurists was ably and con- 
scientiously endeavoring to build, on 
equitable principles, a system of 
practice and procedure, of which it 
has been said: 

They “brought order out of the 
confusion in which the original set- 
tlers of the country found themselves 
involved, and which must ever be 
admired for their enlarged policy, 
good sense, and justice.” 

The action which we are consider- 
ing was first filed in the Court of 
Appeals in 1792-1793, the exact date 
not appearing. At that time the court 
had original as well as appellate juris- 
diction in the matter of titles to land. 
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When this original jurisdiction was 
abolished, the action was transferred 
to the Chancery side of the District 
Court held in Washington, Mason 
County. From the judgment of that 
court the appeal was prosecuted and 
the latter was decided April 8, 1801. 
No official mode of reporting the pro- 
ceedings of the Court of Appeals was 
provided until 1815, so that the case 
was included in Hughes’ volume of 
reports, and may be found in the sec- 
ond edition, at pages 406-447, being 
the last case. 

Inasmuch as Mr. Hughes was the 
attorney for the appellees, he had a 
twofold interest in seeing that the 
facts of this particular case, as well 
as the law, were stated fully, clearly, 
and correctly. Furthermore, he was, 
as | have said, a highly experienced 
“land lawyer,” later representing 
Simon Kenton, along with Col. George 
Nicholas, in the celebrated McCon- 
nell case, which almost resulted in 
disrupting the Court of Appeals. 

William Murray, who represented 
the appellant, William Ward, is des- 
cribed in Collins’ History as “a very 
eminent lawyer of Kentucky.” He 
also seems to have been a man of 
courage and character. He was a 
prominent member of the “Demo- 
cratic Society”; signed the remon- 
strance of the citizens west of the 
Allegheny Mountains; and opposed 
the Kentucky Resolutions of 1798, be- 
ing the only member of the legislature 
who spoke against them. 

The justice who took the affidavit 
of Kenton in the case may have been 
James Trotter, of Lexington, whose 
name has already been mentioned ; 
Trotter was a clear-headed and com- 
petent lawyer. He had been a mem- 
ber of the Conventions of May 23, 
1785, and August 8, 1785, preceding 
the adoption of the Constitution. He 
was likewise a military man, interest- 
ed in education, a colonel in Harmar’s 
Campaign in 1794, and a member of 
the board of trustees of Transylvania. 


The co-defendants of Kenton were 
people well known in Mason County, 
Kentucky, the families of Fox and 
Wood having been pioneer settlers, 
arriving at Limestone (now Mays- 
ville) about 1784. Wood was also an 
itinerant Baptist clergyman and had 
married Kenton to Elizabeth Jarboe. 
The plaintiff in the case was a certain 
Coil. Wm. Ward, said to have come 
from Greenbrier County, Virginia, 
and, according to Edna Kenton, “a 
veritable figure of a gentleman in 
pioneer Ohio and in Kenton’s im- 
agination.” He is reported to have 
settled in Mason County, there lived 
with him (or on him) and accom- 


panied him when he moved to a farm 
near Springfield, Ohio, in 1799. It 
is a singular thing that Ward and 
Kenton continued to be so friendly 
while this action was pending. 


The facts of the case, as shown by 
the opinion, were that William Ward, 
as the heir of James Ward, being 
possessed of a military warrant for 
2,000 acres of land, contracted with 
Kenton to locate the same “on waste 
and unappropriated land,” Kenton to 
superintend the survey, and Ward to 
pay all costs and charges attending 
thereon. Ward was also to divide the 
land “in quality, having regard to all 
local conveniences,” and choosing 
1,000 acres therefrom for himself, to 
give title to Kenton for the remaining 
1,000 acres. 

Kenton proceeded to make an entry 
for the above-mentioned 2,000 acres 
and had it surveyed by one William 
Henry, a deputy surveyor, under 
Kenton’s direction, but the survey was 
not entirely completed. It was, how- 
ever, recorded in the surveyor’s office, 
a certificate was lodged in the deputy 
registrar’s office and the costs paid, 
whereupon Kenton got after Ward 
to make a division of the survey. Not 
succeeding in this, Kenton himself 
made a division of the 2,000 acres 
and called on Ward to take his choice, 


which he did. 
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It seems that Kenton had mean- 
while made another entry on four 
treasury warrants for 2,200 acres of 
land, as the assignee of Col. Thomas 
Marshall, and had sold and conveyed 
to William Wood and Arthur Fox 
certain tracts, including said entry of 
2,200 acres; these adjoined the 2,000 
acres in which Ward was interested. 
Fox, being himself a deputy surveyor, 
together with Wood as a “marker,” 
went on the 2,200 acres to make a 
survey, and Ward claimed that this 
survey by Fox interfered with the one 
which Kenton had made for him. 

A patent was issued in the name of 
Wood and Fox, as assignees of Ken- 
ton, but Ward claimed that this was 
done after full notice to them of his 
rights. Accordingly this suit was 
brought by Ward, in which he sought 
to have a conveyance made to him of 
the alleged interference, so that he 
might obtain a clear title to the 1,000 
acres which he thought he had ac- 
quired under the Kenton survey. 

The bill of complaint, as weli as the 
answers of the other defendants, was 
necessarily lengthy and somewhat in- 
volved in figures. This was due to 
the fact that Wood and Fox were 
ach called upon to answer certain 
specific allegations of the bill. The 
testimony was also voluminous, there 
being numercus plats, certificates, and 
entries introduced in evidence. The 
answers of Ward in other chancery 
cases respecting the same claims were 
likewise filed and many depositions 
taken. Some of the last now have 
considerable historical value. For 
instance, there was the statement of 
John Virgin, an early companion of 
Kenton, as to when they landed at 
Limestone (now Maysville) and when 
they “came to the cane-brake, where 
the town of Washington now stands.” 
One John McCausland testified that 
he had arrived at Limestone “in the 
beginning of April, 1776, where he 
was met ‘by a man who called him- 
self Simon Butler, who is the same 


now called Simon Kenton.’” This 
had reference, of course, to the fact 
that, when he first went to Kentucky, 
Kenton for years lived under the as- 
sumed name of Butler. 

Despite the delays, the length and 
tediousness of the pleadings, and the 
volume of the evidence, the Court of 
Appeals seems to have arrived at a 
very equitable conclusion. The lower 
court had dismissed Ward’s com- 
plaint, but this judgment was reversed 
April 8, 1801, by the higher court with 
certain qualifications. The upper 
court said that there was an error 
which appeared in Ward’s survey, 
and which must have proceeded from 
the act of the surveyor; that, as Ken- 
ton had directed the survey of Ward’s 
entry, his (Kenton’s) assignees were 
bound by his act and could not be 
allowed to interfere with Ward’s 
claim. It then held, however, that 
Ward could not retain the surplus, 
which existed in the land surveyed 
by him, and directed how the bound- 
ary line should be run to rectify this 
error. The case was remanded to the 
district court with directions to have 
the surplus ascertained by a compe- 
tent surveyor, who was to make a full 
and just survey and to make return 
of “the quantities.” The district 
court was directed to enter a decree 
for Ward “for all the remaining in- 
terference and cause him to release to 
the appellees, Wood and Fox’s heirs, 
all the interfering surplus, to be ascer- 
tained as aforesaid.” The lower court 
was further directed to “decree and 
order whatever else shall be found 
equitable and necessary to bring the 
cause to a final conclusion, conform- 
able to this opinion and decree.” 
Costs were adjudged against the ap- 
pellees. 


Only men skilled in the land laws 
of that day could have arrived at such 
an opinion and judgment. — Both 
judges and lawyers were helped, I be- 
lieve, by the rules of practice and 
procedure then in force. These had 
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been made from time to time, both 
by the General Assembly and the 
Court of Appeals, but do not appear 
to have been printed and generally 
distributed before the Spring Term, 
1810. The answer of Kenton in the 
above action shows that as early as 
May 20, 1793, the form of pleading 
was prescribed by law. To those 
lawyers in Kentucky who have studied 
this subject I submit the answer as 
being both interesting and instructive. 
It is copied verbatim below: 

“The separate answer of Simon 
Kenton one of the defendants to a 
bill of William Ward. 

“The defendant admits that he 
entered into such agreement with and 
made such entry, for the complainant 
as set forth in said bill. 

“he also admits that he caused the 
survey to be made for the com- 
plainant, and directed the manner of 
its being run; he also admits that he 
sent to the complainant several times 
desiring him to have a division made 
of the said land as surveyed; he also 
admits that he did about the time in 
the bill mentioned agree with the 
complainant on a mode of dividing the 
land, that the complainant should have 
the West side of it, and he the East 
side of it; and he saith he did not, 
prior to, or at the time of making 
the division with the complainant in- 
form him of any interference which 
existed with the survey made on his 
entry for 2,200 acres; neither did he 
at that time know that it had been 
resurveyed so far as to interfere at 
all with Wood’s claim. That shortly 
after Ward’s survey was made, this 
defendant employed William Henry 
to survey his entry of 2,200 acres, 
and went with him on the ground to 
direct the manner of making the said 
survey, and continued with him there 
until after they had passed Ward’s 
line a considerable distance, having 
made Ward’s line for a considerable 
length the line of his survey, that they 
then left the survey unfinished and 


Henry afterwards informed him that 
he had employed the defendant Fox 
to finish the survey, and the said 
l‘ox having after the purchase made 
of this defendant compleated the sur- 
vey this defendant as well as he recol- 
lects assigned the same to the said 
Wood and Fox, upon a supposition 
that it had been made conformable to 
the lines which had been before run 
by the said Henry; neither did the 
said Wood or lox inform him that 
any alteration had been made in the 
manner of running those lines. He 
knows nothing of the time or manner 
in which Fox made the survey on his 
said entry; but has understood and 
believes that he got from the said 
Henry his field notes, as far as he 
had run the lines of the said entry. 

“He saith that the complainant’s 
entry has been surveyed so as to begin 
at the same place, and run the same 
courses which he contended it shoulu 
by the entry, but it has covered a 
greater quantity of ground than he 
expected it would have done. 

“That prior to the sale to the said 
Wood and Fox, he repeatedly in- 
formed the said Fox that it was what 
is now called Wells’s branch and not 
Wells’s creek that he meant by the 
call in Wood’s entry, but does not 
recollect having given the Defendant 
Woods this information; but he saith 
that prior to his sale to Wood and 
lox he often told and showed them 
both how the lines of the said Ward 
had been run in his survey. 

“This defendant denies all unlaw- 
ful combination, etc. 

(signed) “SIMON KENTON.” 
“Fayette County, to-wit, 

“Simon Kenton this day personally 
appeared before me, one of the 
Justices for the said county and made 
oath to the above answer on the form 
prescribed by law. 


“Given under my hand this 20th 
day of May, 1793. 


(Signed) “J. TROTTER.” 
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It might reasonably be expected in 
this corporated age that the question 
of how service of process should be 
made upon foreign corporations would 
have been solved, especially in situa- 
tions where the cause of action arose 
within the state and grew out of 
business done there. Such is not the 
case, at least respecting suits brought 
after the withdrawal of the corpora- 
tion from the state on causes of action 
arising during the period that it did 
business there. That there is a con- 
flict in the decisions seems to be due 
either to a difference inter se of the 
statutes under which the action arose 
or to a difference of interpretation 
where the legislative intent is not 
made clear. 


I. THE STATUTES 


Some statutes make the appoint- 
ment of an agent irrevocable, even 
after the corporation has withdrawn 
from the state, so long as any obliga- 
tion arising during the period of doing 
business within the state is outstand- 
ing. A similar but better form of 
statute, which continues liability to 
service for a stated period after with- 
drawal, was formerly found in Texas. 


On the other hand, it is specifically 
stated in some state statutes that 
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liability to service upon the agent re- 
quired to be named shall continue so 
long as the corporation does business 
within the state. Here it is not 
possible to interpret the statute as 
authorizing service after the corpora- 
tion has withdrawn, and the last form 
seems to be objectionable for this 
reason. 
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Some statutes say nothing about 
the matter of service after withdrawal 
and there is consequently a conflict 
whether or not the action is thereafter 
maintainable. Thus, in Kentucky 
there is a general provision in the 
case of foreign insurance companies 
that a corporation shall file a written 
consent, authorized by a resolution of 
the board, for service upon any agent 
of the corporation within the state 
or upon the commissioner of insur- 
ance, whose duty it is to send the 
summons by mail to the company. 
The federal court for Kentucky has 
held that this statute did not give 
authority for service of process after 
the company had withdrawn. But, 
as this is a question involving the 
interpretation of a state statute, such 
a holding by the federal courts was 
never binding on the state courts even 
before the Erie Railway Co. v. 
It- was soon there- 
after repudiated in the state courts, 
which declared that such an inter- 
pretation was not a necessary one and, 
if followed would render the statu- 
tory provision largely futile. Other 
states have agreed with the Kentucky 
reasoning, adding further that the 
remedy provided at the time the con- 
sent was given is a part of the con- 
tract between the state and the corpor- 
ation. 


In still other states it is held that 
since service after withdrawal is not 
provided for, such service, on a proper 
interpretation of the statute, does not 
constitute due process. Thus, in 
Minnesota it was recently held that 
jurisdiction must exist when, sum- 
mons is served and that jurisdiction 
not continue after the with- 
drawal. There is an implication that 
a statute requiring consent to service 
upon an agent after the withdrawal 
of the corporation would be uncon- 
stitutional. In fact, the court went 
out of its way to reach this result 
when the holding could have been 


Tompkins case. 


does 


based upon the simple. fact that the 
alleged agent served, through a sub- 
sidiary corporation, was not an agent. 
Such an interpretation is frequently 
based upon the presence theory, pres- 
ence being held to grow out of doing 
business. 

Some of the incidental peculiarities 
of state statutes in regard to service 
on foreign corporations are as fol- 
lows: 

Relatively few of these statutes pro- 
vide expressly for service on the 
corporation after it has withdrawn 
from the state. Liability to service is 
implied in some statutes. On the 
other hand, in some states the statute, 
either expressly or by implication, 
seems to exclude liability to service 
after withdrawal. Seventeen juris- 
dictions have no such provision, ex- 
press or implied. This leaves open 
the question how these statutes are 
to be interpreted. Colorado, Mon- 
tana, and Texas formerly had no such 
provision and courts of the last-men- 
tioned state have held that no suit 
was maintainable after withdrawal. 
The statute involved in these decisions 
has very recently been changed, as 
has also a comparable statute of 
Montana. Two states provide for 
service by publication in such cases. 


A good many statutes declare that 
the liability to service shall continue 
after the corporation has surrendered 
its license to do business or has with- 
drawn its agent, for such time as any 
obligation shall be outstanding, or 
for a fixed period. 

In addition to naming a list of 
corporate officers upon whom service 
may be had, the statute often provides 
for alternative service on a private 
agent of the corporation, which may 
be made in some states upon the agent 
who performed the act out of which 
the cause of action arose, even though 
he is no longer an agent, and formerly 
in one state upon a resident share- 
holder. 
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II. THEORIES AS TO 
AUTHORITY FOR PROCESS 

Several statutes indicate the theory 
upon which they were drawn, i. e., 
the basis upon which a personal judg- 
ment against a foreign corporation 
may be obtained. Thus, they fre- 
quently require the foreign corpora- 
tion to file a consent to be sued within 
the state. This consent is likely to 
take the form of a resolution of the 
board of directors certified and place 
on file with the secretary of state. 
The submission theory appears in 
some statutes. The Illinois statute 
adopts the constructive presence 
theory. 

There are, of course, three theories 
of control, the presence theory, the 
consent theory, and theory that, since 
a foreign corporation can be prevented 
from entering the state altogether, it 
can be admitted on reasonable condi- 
tions. This latter view was put forth 


by Judge Hand and seems to be the 
one adopted by the late Professor 
Seale, which he calls the submission 


theory. If the presence theory were 
followed, it seems clear that jurisdic- 
tion could not be obtained after with- 
drawal, even though the statute spe- 
cifically provided therefor. 

The consent theory is now regarded 
by Judge Hand and Professor Scott, 
and perhaps also by Beale, in his 
Conflict of Laws, as fictional. How- 
ever, it does not seem necessarily to 
differ very materially from the theory 
of conditional admission to the state. 
If a foreign corporation, knowing 
fully the terms of the local statute, 
determines to do business under the 
named restrictions, it is difficult to 
say that it does not consent to them. 
This would be comparable to the case 
where a beneficiary of a legacy, de- 
visee under a will, or grantee in a 
conveyance imposing certain condi- 
tions upon the beneficiary or grantee 
accepts the devise or grant made to 


him. It seems fair to say that the 
devisee or grantee also assents to tlie 
conditions under which the devise or 
grant is made. 

Some commentators, misled, as it 
would seem, by the consent theory, 
have urged that the statute should 
clearly state that the corporation's 
assent is required. Thus, it is con- 
sidered that a statute like that in 
Kentucky, above mentioned, requiring 
the corporation to file a “resolution 
adopted by its board of directors con- 
senting to service of process upon any 
agent” makes the consent of the cor- 
poration obeying it clearly necessury. 
The precise form of the statute is 
probably not material and a statute 
providing for service upon a state 
othcer without the filing of such a 
consent should have the same effect. 
If provision is not expressly made 
for service after the corporation's 
withdrawal, then the question whether 
such method of service is sufficient 
after the corporation has withdrawn 
depends on the interpretation of the 
statute and the legislative intent. It 
is, of course, far better that the statute 
be specific with respect to the period 
in which service is to be made. 

_The importance of the effect to be 
given to the wording of the statute 
respecting the character of the agent 
on whom service may be made is 
shown in many ways. Thus, under 
the old New York statute not only 
must the corporation be doing busi- 
ness at the time of suit but the agent 
must be the one who had direction 
of the business out of which the suit 
arose. This illustrates one of the 
defects of the earlier statutes. Con- 
ditions are likely to change so that 
under such a law an action might be- 
come impossible. The difficulty was 
perhaps avoided in Mississippi by the 
fiction of assuming that the agent 
served was the one who solicited the 
business out of which the action grew. 
Under the later New York statute it 
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was held that in order to have service 
on an actual agent, though not the 
one provided for under the statute, 
the company must be presently doing 
business within the state at the time 
of suit. The theory seems to be that 
while the corporation does business it 
consents to service on any agent, but 
after it has withdrawn it consents only 
to such service as the statute requires. 
The majority of states permit the 
corporation to name its agent (a pri- 
vate one) for service. It has been 
held, however, that service on another 
person who is in fact an agent is suf- 
ficient under the statute, as is also 
service on a special agent sent to settle 
the dispute. 

It was once the view in a few 
states that their statutes, literally in- 
terpreted, permitted service on a 


foreign corporation by service on any 
responsible agent such as the presi- 
dent or vice-president, though he was 
only temporarily within the state and 


though the corporation either was not 
at the time doing business or had 
never done business therein. That is, 
suit was authorized against a foreign 
corporation on a transitory cause of 
action arising elsewhere if any agent 
could be found within the state. This 
would discard the presence, the con- 
sent, and the submission theories as 
if none of them were necessary under 
the statute. Most courts, including 
the federal courts, do not now so in- 
terpret the statute. It might be ob- 
served that where service is had on 
a president, vice-president, or gen- 
eral manager, wherever he may be 
found, notice is most likely to come 
to the corporation and thus it would 
have a chance to be heard. Yet great 
hardship might well accrue to it 
either because of the difference in the 
local law or because of the incon- 
venience in defending a suit at a place 
where the corporation has no other 
interest. This latter reason may well 
be the ground for the formula re- 
specting the effect of doing business 


within the state. It would also con- 
flict with the theory as to the place 
where a corporation exists as an 
entity. 

The necessity for the notice seems 
scarcely to be provided for under a 
decision in South Carolina which per- 
mitted a copy of the summons to be 
left at the place of business of the 
former agent after the corporation 
had withdrawn, the agent himself not 
being found. In New Jersey service 
on a resigned agent was held sufficient 
in the particular case because plaintiff 
had no knowledge of the termination 
of the agency. This also seems to be 
a questionable rule if, in fact, the 
statute requires service to be made 
upon one who actually represents the 
corporation at the time. There is no 
assurance that notice will be _ for- 
warded in such a situation. The case 
seems different where the statute ex- 
pressly provides in the alternative for 
service on a former agent. The 
corporation with knowledge of such 
a statute can take at least some pré- 
cautions in order that it may receive 
notice of the action. 

If, however, the statute requires 
service upon an agent, service upon a 
former agent is insufficient. If he 
must be a resident agent, service on 
a non-resident traveling agent within 
the state is not good. Service upon a 
director after the corporation has 
withdrawn does not seem to be in- 
adequate since his interest in the af- 
fairs of the corporation continues. 
Sometimes a director or stockholder 
is by statute made an agent for 
service. 


Iil. THE AGENT 


It is better to require service to be 
made upon a state officer and to pro- 
vide that he shall communicate with 
the corporation by letter put in the 
mail or possibly by telegraph. It is 
hardly probable that the defendant 
will fail to receive the notice in that 
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case. But if the statute does not re- 
quire the officer to give such notice he 
probably will not do so and it is likely 
that notice will never be received. 
While some courts may hold that in 
the particular suit the corporation is 
bound by a personal judgment on the 
ground that it has actually assented 
to such substituted service, the prac- 
tice of serving a state officer who is not 
required to forward notice of it may 
often sanction personal judgments 
against defendants who have never 
had notice nor a chance to be heard. 

If the doctrine of Pennoyer v. Neff, 
that a personal judgment must be 
based upon personal service within 
the state where the action is brought, 
applies to corporations and is to be 
broken in upon in the manner just 
described, then perhaps there should 
be some relaxation of it in the case 
of individual defendants, if they have 
received actual notice given in some 


way other than in the present statu- 


tory fashion. The requirement of 
service upon a state officer exclusively 
eliminates all difficult issues as to what 
person can be regarded as an agent, 
part because he is not likely to for- 
ward the notice. Such a requirement 
would also eliminate even an officer 
of the corporation as a suitable person 
on whom service should be made in 
a case where the claim against the 
corporat:on was his own and he had 
assigned it in order to make possible 
service upon himself as agent. There 
is no sound objection to the appoint- 
ment of a state officer, even when a 
managing agent is domiciled within 
the state. 

There is a further difficulty re- 
specting the appointment of a private 
agent whether or not alternative serv- 
ice upon a state officer is provided. 
The private agent may die, resign, 
move away, become incompetent, or 
acquire an adverse interest in the sub- 
ject matter of the litigation. If the 
appointment should not be irrevoca- 


ble or made to endure until a new 
agent is named, no service would be 
possible in these contingencies (where 
the alternative of a state agency is 
not provided), even though liability 
to service were made to continue so 
long as an obligation arising from 
doing business in the state should be 
outstanding. The cases holding that 
service on an agent who has moved 
away and happens to return on his 
own business is sufficient, and those 
holding that service can be had on 
an officer who merely happens to be 
within the state at the time, are queé- 
tionable with respect to the matter of 
the right to notice and an opportunity 
to be heard. There seems to be no 
objection, however, to extending the 
right to serve the agent to causes of 
action that arose before the right to 
serve the agent was created. 

As for causes of action arising 
within the state, but out of inter- 
state commerce, it is now definitely 
held. that a state statute may ap- 
propriately authorize service within 
the state. Presumably service could 
also be had on the corporation after 
its withdrawal under an appropriate 
statute. A close question may arise 
as to where the transaction occurred. 
Thus, in Paulus v. Hart-Parr Co., an 
action on a contract made in Iowa 
for the shipment of an engine from 
Iowa to Wisconsin, it was held that 
the action could be brought in Wis- 
consin, though the statute limits suits 
against foreign corporations to cases 
arising within the state, it being held 
that the breach occurred in Wisconsin. 

A further question often arises 
which, for the purpose of this dis- 
cussion, is not very important. It 
is, may either residents or non-resi- 
dents sue under such a statute (pro- 
viding for service on a state officer, 
notice of which he is required to for- 
ward) on a cause of action arising 
outside the state? Some statutes ex- 
pressly limit suits against foreign 
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corporations to causes arising within 
the state. Thus, in two states resi- 
dence of plaintiff outside the state is 
of itself not determinative of his right 
to sue. As to such actions where there 
is no such limitation stated, some com- 
mentators are of the opinion that the 
matter has not been clearly decided 
by the Supreme Court on the ques- 
tion of due process. However, it 
has been held that “the purpose in re- 
quiring the appointment of such an 
agent is primarily to secure local 
jurisdiction in respect of business 
transacted within the state, and that 
it is unreasonable and unfair to per- 
mit suits on all transitory causes of 
action to be commenced within a state 
after the foreign corporation has 
ceased to do business therein.” 

There is no consistence with re- 
spect to which officer of the state 
shall serve as agent. Thus: 

(a) One state specifically provides 
that no state officer shall act as agent 
for service for a foreign corporation. 

(b) In several states there is no 
provision for service on a state of- 
ficial, hence none is permissible. 

(c) In several states foreign cor- 
porations are required to appoint some 
state official as agent for service. 

(d) Provision for alternative serv- 
ice on some state officer is made in a 
considerable number of states. 

Where service is on an agent or al- 
ternatively upon a state officer, sev- 
eral states require a showing of dil- 
igence to be made in the return of the 
officer respecting the effort made to 
find the private agent. 

In case of appointment of state 
officers as agents, the one most com- 
monly selected is the secretary of 
state. He is the exclusive agent in 
Vermont. Others named are: the 
commissioner or superintendent of in- 
surance, the commissioner of bank- 
ing, the commissioner of corporations, 


the director of the securities commis- 
sion, the state auditor, the county 
auditor, the circuit clerk, any public 
officer designated by the corporation. 

Where the service is on a state 
officer, some statutes make no pro- 
vision for forwarding notice. This 
seems to have been the earlier prac- 
tice. Now it is common to require 
notice of process to be sent to the 
home office but the manner is some- 
times not stated, or it is required to 
be sent by mail, either registered, or 
unregistered, or by telegraph, or both 
by telegraph and registered mail. 


IV. FOREIGN CAUSES 
OF ACTION 

Where an action on a foreign cause 
is brought in the federal courts, there 
is now some authority that it will lie. 
Thus, in Morrell v. United Air Lines, 
et al., plaintiff administrator ap- 
pointed in New York sued defendant, 
a Delaware corporation, for the 
wrongful death of her intestate. His 
death was caused in Ohio. Service 
was had on the New York agent of 
defendant. Defendant Air Lines 
Company summoned the Bethlehem 
Steel Corporation, a Pennsylvania 
company, as third party defendant by 
similar service upon the latter’s New 
York agent The claim arose out of 
an injury arising from alleged de- 
fective aircraft construction, which 
wrong was committed elsewhere than 
in New York. The Bethlehem Steel 
Company unsuccessfully moved to 
set aside the service on the ground of 
improper venue. Thus, two foreign 
corporations, one chartered in Dela- 
ware and the other in Pennsylvania, 
were held to answer to the plaintiff’s 
claim in a New York court on a cause 
of action arising in Ohio. - 

Son in Neirbo Co. v. Bethlehem 
Shipbuilding Co., plaintiffs, citizens 
of New Jersey, brought an action 
against defendant corporation char- 
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tered in Delaware. The service was 
made on defendant’s New York agent. 
The court declared that the sole ques- 
tion was whether the provisions of 
section 51 of the Judicial Code are 
satisfied by service upon the agent of 
a foreign corporation in a case where 
it has named such an agent for serv- 
ice of process in conformity with the 
law of the state in which suit is 
brought. Jt was held that the priv- 
ilege accorded by this section of the 
code was waived positively by consent 
to be sued, and by compliance with 
the statutory requirement of the state 
that an agent be appointed for service 
of process. Thus, presumably plain- 
tiff is not limited to causes of action 
arising within the state, where the ac- 
tion is brought in the federal courts. 
It does not necessarily follow, how- 
ever, that in either of the above cases 
it would have been held that the venue 
was appropriate if the corporation had 
withdrawn from the state~before the 
suit had been begun. It would seem 
that in this event the so-called waiver 
in the latter case would itself have 
been withdrawn before it had been 
acted upon and we may surmise also 
that the action based on diversity of 
citizenship in the Morrell case would 
have required a different forum. 


V. DISTINCTIONS 
BETWEEN CORPORATIONS 

In many states there is no express 
provision for service on foreign cor- 
porations, but it is commonly held that 
a statutory provision for service on 
corporations applies to both domestic 
and foreign corporations. In a larger 
number the statute expressly applies 
to foreign corporations. 

If service after withdrawal is ap- 
propriate, as it has been held to be, 
one wonders why insurance com- 
panies have been picked out for spe- 
cial treatment. It may be true that 
the problem arises more often in con- 


nection with insurance business; but, 
if the statute is valid and appropriate 
in insurance cases, it is clearly valid 
with reference to all foreign corpora- 
tions that are doing or have done 
business within the state. This dis- 
tinction respecting foreign insurance 
companies and other foreign corpora- 
tions is made in a good many states. 
Thus, in Kentucky, the principal sec- 
tion dealing with the matter is made 
applicable to all foreign corporations 
save insurance companies and real 
estate brokerage companies. The only 
difference is that no provision is made 
for service on a state officer save in 
the case of imsurance companies, 
which must alternatively appoint the 
insurance commissioner as agent. In 
a few cases other kinds of foreign 
corporations are singled out for spe- 
cial treatment. In Wisconsin a dis- 
tinction is made as to building and 
loan associations. 


CONCLUSION 

There should no longer be a doubt 
that a state may validly require a 
foreign corporation to be subject to 
service of process upon obligations 
created within the state, after it has 
withdrawn from the state. Any de- 
cisions to the contrary due to the 
presence of consent theories are no 
longer tenable. The great variations 
in the decisions are likely to be based, 
however, quite as much upon the vari- 
ations in the statutes as upon any 
constitutional theory of due process. 
Recent statutes show that this problem 
was formerly realized dimly, or not at 
all, but that a process of education 
has been going on. Most courts, 
however, without a special provision 
thereto, will probably hold that lia- 
bility of a corporation to service after 
withdrawal is implicit in the fact that 
it has elected to do business within 
the state unless the statutory language 
negatives such an implication. The 
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presence theory and even the consent 
theory has, in the past, had the un- 
fortunate result that no action could 
he brought within the state after with- 
drawal of the corporation. To select 
ihe insurance companies for special 
treatment or, for that matter, any 
others, such as banking, bridge, brok- 
erage, building and loan, railroad, and 
real estate corporations, seems with- 
out a rational basis. Service on one 
agency for all is preferable. The 
olicer served can appoint a deputy 
who will keep a complete record anid 
file for all corporations. Greater as- 
surance of proper service would thus 
he gained. 

In view of the great diversity in 
the existing statutes where uniformity 
is much to be desired, a uniform 
statute is herewith proposed. It pro- 
vides that the secretary of state shall 
be the exclusive agent for service of 


process. This seems to involve no 
hardship. It does distinguish, in this 
respect, between foreign and domestic 
corporations, but no _ constitutional 
privilege is interfered with. 

It is also desirable that the secretary 
of state make a return showing the 
performance of his statutory duty. 
This device is useful to insure cer- 
tainty of service. The plaintiff has 
an opportunity to discover whether 
service has been made and will have 
adequate remedies in case of failure 
of the secretary to act. 

An express provision for limitation 
of these actions affords definiteness 
and certainty. There is no occasion 
to distinguish in this regard between 
contracts and torts. Since obligations 
for taxes may not be discoverable 
within this period, it may be wise to 
eliminate claims made by the state 
from this provision for limitation. 





Some Things About Witnesses 


By E. H. SMITH 


Witnesses have an inclination to 
want the side of the lawsuit that calls 
them to win. This is a trait of human 
nature with which the practicing 
lawyer must contend. The witness 
will usually testify more certainly and 
positively for the side of the case 
for which he is called than for the 
other. He does not tell an untruth, 
he is just more positive in his answers. 
By way of illustration: a witness may 
be asked if he did a certain thing, the 
usual answer to which would be “I 
did” or “yes,” but if his sympathy is 
for the side for which he is testifying 
his answer will be “I certainly did” 
or “I sure did” or “I positively did” ; 
he will add some word or gesture, or 
inflection of voice to impress his 
answer upon the jury. He seems to 


think that such is expected of him 
and he wants to live up to expecta- 
tions. 

There was an automobile accident. 
An observer went to one of the prin- 
cipals of the accident, who was a 
friend, and told him what he had 
seen, with the suggestion that he 
should be subpoenaed. He was ad- 
vised that he would be in due time. 
When the suit was filed the other 
party to the accident learning of this 
man’s having seen the accident caused 
a subpoena to be issued for him. This 
was served on the witness before his 
friend had issued any subpoenas. As 
soon as the subpoena was served he 
took it to his friend and, displaying 
the paper, said, “Now look, you are 
too late, I wanted to be on your side 
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but the other side has done got me.” 
He felt it his duty to color his testi- 
mony as much as he could without 
telling an untruth for the party who 
had had the subpoena issued for him, 
and he did so. 

Witnesses on the same side of a 
lawsuit meet together; not necessarily 
of their own volition, or for the pur- 
pose of discussing the case with each 
other, though sometimes they do. The 
attorney, in preparing his case for 
trial, often will ask witnesses to come 
to his office. They do so. While there 
they meet and come in contact with 
othér witnesses on the same matter. 
Perhaps they leave the office to- 
gether, ride down in the same eleva- 
tor, use the same street car. A few 
instances of this kind and they begin 
to feel that they are comrades in arms 
fighting in a common cause, they soon 
find- themselves hoping “our side” 
will win, looking upon the trial pretty- 
much as an alumnus lodks upon his 
alma mater’s football team. - The wit- 
ness gets himself into a position where 
he will do anything he can do, short 
of becoming entangled with the law 
himself, to aid the cause for which 
he is called. He becomes sympathetic 
toward “his side,” and sympathy and 
logic are not good bedfellows. 

When the case is called for trial 
the witnesses are usually separated, 
the witnesses for one party in one 
room, those for the other in another. 
In this manner they are herded to- 
gether, closely confined with nothing 
to do but wait. They are usually un- 
comfortable, nervous, and_ restless, 
after a few hours of this confinement 
they become miserable. This misery 
welds a common sympathy each for 
the other. The result is that each 
tries to uphold the statements of the 
other when he testifies. Their desire 
for “their side” to win becomes 
stronger. They feel their suffering of 
the confinement, nervousness, and 
general misery will have been in vain 


unless they do win. This soon changes 
so they feel themselves martyrs to a 
just cause. While they speak from 
the witness stand the exact truth, yet 
their whole demeanor, their manner 
of testifying, and their gestures all 
make an impression on the jury. 

The manner in which a_ witness 
testifies has as much effect upon a 
jury as what he testifies.. 

Some people claim that they can 
cll whether a witness is lying by the 
manner in which he testifies. There 
are more artful liars than there are 
skillful lawyers, and some liars are 
so adept at it that it is doubtful if 
they can be exposed by their behavior 
on the witness stand. 

There are some well known signs 
recognized by lawyers of experience, 
by which a lying witness will betray 
himself. One of these is when the 
witness repeatedly and _ continually 
asks for the question to be repeated. 
Sometimes a question is not under- 
stood or is not heard and its repeti- 
lion is necessary, that is normal and 
does not argue against the witness's 
veracity. But when the witness can’t 
hear a question that everybody else 
understands and repeatedly wants it 
repeated, or if his answer is “what's 
that?” or “who, me?” or some other 
answer requiring a repetition of the 
question, and this happens through- 
out his testimony, he is lying. He 
is seeking time to think and make sure 
his answer dovetails with all other 
answers he has made. A witness who 
speaks only the truth does not need 
time to think and formulate his an- 
swers because it is unnecessary for 
him to remember what his answer was 
to any previous question. 

Another reasonably safe sign is 
when a _ witness affects boredom. 
When he slouches over in the witness 
chair, keeps his mouth and face partly 
covered with his hands, yawns, of 
closes his eyes occasionally. One 
lawyer of my acquaintance has said 
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often, “w hen they begin yawning they 
are lying.” This sort of witness 
either consciously or subconsciously 
is trying to convey to the whole court 
that he is tired of the whole proceed- 
ing, and wants to be rid of it speedily, 
and hopes that his wishes in this re- 
gard will be respected. The real 
sais he wants this part of the pro- 
ceeding over quickly is that the briefer 
the time he is on the witness stand 
the fewer the questions, and the 
fewer the questions the less likelihood 
of his being exposed. 

Then there is the witness who 
comes to the witness stand chewing 
gum, who can’t get himself into a 
comfortable position in the chair, who 
can't keep his feet on the floor, who 
crosses his right knee over his left 
and then almost immediately reverses 
that order, who clasps his hands to- 
gether and then releases them, who 


pulls at his ear lobes, or pulls at his 
necktie, who is interested in the clock 
on the wall or the watch in his pocket. 
He is displaying just an ordinary 


garden variety of nervousness. Most- 
ly this nervousness is caused by an 
anticipated exposure. Whether he 
is “tripped” in his evidence or not 
he is fearful that he is going to be 
and this causes his nervousness. There 
are people who are by nature nervous 
and some whose nervousness is caused 
by “stage fright.” But these can 
usually be distinguished from the 
witness who is lying. 

The appearance of the individual 
witness before a jury is most impor- 
tant and the appearance of the whole 
body of witnesses taken as a whole is 
of equal importance. 

Often the first look the jury gets 
of the witness goes far toward its 
verdict. The instant the juror sees 
the witness he forms a like or a dis- 
like for him. The juror does not in- 
tend to do this, but he does it just 
the same. He does not cease to be 
human because he has qualified as a 
juror. 


Once I was defending a notorious 
bootlegger—to the uninitiated that is 
one engaged in the illegal sale of in- 
toxicating liquor. The charge was 
maintaining a public nuisance. 

My client insisted he was not 
guilty and I believed him. He 
brought me a score or more wit- 
nesses to prove his innocence. What 
they were to testify to was material 
and important and if believed would 
acquit my client. It was their gen- 
eral appearance that frightened me. 
None of them had on a complete 
suit of clothes, their faces were un- 
shaven, their hair uncut, their shoes 
were unshined and run over at the 
heels, of those who wore socks not 
many were mates. It was about as 
disreputable a looking crowd of 
witnesses as I had ever seen. Op- 
posing me as witnesses, were first- 
class citizens, whose clothes were 
neat, pants pressed, faces smoothly 
shaven, the business and profes- 
sional men of the neighborhood 
where my client was accused of hav- 
ing been in business. 

I knew that when the case was 
called the witnesses for the prosecu- 
tion would be called and sworn as 
a body, and that then the witnesses 
for the defense would be called and 
sworn likewise. I also knew that 
when this was done the appearance 
of my rough bunch of ragamuffins 
would be a great contrast to the 
appearance of the prosecution’s wit- 
nesses, and that I would be at a 
distinct disadvantage; I was fearful 
of the effect this might have upon 
the jury. 

To try to remedy this I at once 
had subpeonas issued for several 
bankers and professional men, two 
or three ministers of the gospel, and 
one or two merchants. 

When the case was called and the 
witnesses stood up to be sworn, I 
had just as good-looking a bunch 
of witnesses as the prosecution; and 
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in this manner avoided any ill effect 
from first opinions. 

Incidentally I succeeded in acquit- 
ting that client. 

What is meant by coaching a wit- 
ness needs defining. To teach a 
witness what to say, to tell his story 
for him so that when he testifies he 
is telling not what he saw or did, 
but what someone else told him he 
saw or did is that sort of coaching 
that is condemned by the courts and 
the bar alike. It is not only unethi- 
cal and improper, but it is criminal. 
Yet there are lawyers who indulge 
in such practice. I recail one lawyer 
who upon being employed in any 
criminal case would first advise his 
client to talk to no one about the 
case. He would then refuse to listen 
to his client’s version of how the 
matter occurred or what defense his 
client proposed to make. Before he 
ever would permit his client to tell 
him his version he would interview 
all possible witnesses. When he 
had heard their stories he would 
then formulate a defense story for 
his client and tell that story to the 
client. Over and over again he 
would repeat the story to his client 
until the client himself believed that 
that was the true story. When trial 
time came the client would testify as 
he had been told the matter hap- 
pened, and had convinced himself 
that he was telling the true version 
of the occurrence. Furthermore this 
lawyer would convince such a client 
that the client himself had first told 
the story to him. Such coaching 
as that is the vilest sort of suborna- 
tion of perjury, but a conviction is 
difficult. To tell a witness what to 
say on the witness stand is highly 
improper and criminal if untrue. 
There is a kind of witness coaching 
that teaches a witness what to say 
that is not improper. And this is the 
teaching of a witness to say what he 
means. Some witnesses are so afraid 


that they will tell an untruth that 
they lean backwards and fail to tell 
the whole truth. An_ illustration: 
suppose it to be important to prove 
that a named party was not in a 
certain room at a fixed time. We 
have a witness who was in the room 
and knows the named party was not 
there. Yet when we ask if the party 
was there the answer we get is “I 
didn’t see him.” We know that if 
on the witness stand the witness 
answers in that manner the jury will 
at once have a doubt as to whether 
the party was in the room. The 
answer seems to say “yes, he was 
there but I didn’t see him.” What 
we want is the positive statement 
that the party was not in the room. 
3efore trial we interrogate the wit- 
ness closely and discover that it 
would have been impossible for the 
party to have been in the room and 
our witness not to have seen him. 
When we reach this point there 
could be no impropriety to saying 
to the witness, “Now he was not 
there, you know he wasn’t there, so 
why not say he wasn’t there instead 
of saying, “I didn’t see him.” To 
get your witness to be positive 
about the facts he does know is not 
improper coaching. 

There is no impropriety in coach- 
ing a witness as to his behavior on 
the witness stand. This is done by 
most good lawyers and ought to be 
done by all. 

I recall a very sensational murder 
case I defended. The defendant was 
a young man of good family. He 
had a complete defense and if his 
story were believed the jury would 
acquit. There were no eye witnesses. 
It was very important that this 
young man tell his story in a manner 
that would convince, that would 
have the halo of truth about it. | 
deemed it my duty to teach him how 
to tell his story, but mind you not 
what to tell. My lesson was this. 
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When you testify keep your feet 
on the floor, keep your hands either 
in your lap or on the arm of the wit- 
ness chair, do not yawn, do not 
have chewing gum in your mouth, 
do not laugh, be serious, pay strict 
attention to all questions, do not 
ask that they be repeated, look 
straight at the jury, answer all ques- 
tions in a clear distinct tone but do 
not shout, do not lose your temper, 
keep perfectly calm, observe these 
rules and your testimony will carry 
weight. I drilled this young man in 
this behavior, when he testified he 
obeyed every instruction. The gen- 
eral comment in that court room 
was, “Anybody could tell that boy 
was telling the truth.” The jury 
acquitted my client. To sum up, it 
is never proper to tell a witness what 
to testify but it is highly important 
to teach him how to testify. 
The behavior of one’s 

nesses while testifying is of no 
greater importance than the mis- 
behavior of the opponent’s witnesses. 


own wit- 


Sometimes the only way to con- 
vince a jury that a witness is lying 
is to cause that witness to betray 
his true character by his actions on 
the witness stand. Anger is a great 
revealer of human traits. It is diffi- 
cult for anyone to mask his true 
character while in a fit of anger. 
When the jury knows the true char- 
acter and temperament of a witness 
it can better judge how that wit- 
ness is likely to have behaved under 
a given state of facts. It therefore 
sometimes becomes a lawyer’s duty 
to unmask a witness who is seeking 
to cloak himself with a false robe of 
piety, modesty, or demureness. 

I recall a case of minor importance 
that well illustrates this principle. 
The charge was a breach of the 
peace. Two women had had a fight. 
One was renting a part of the house, 
in which both lived, from the other. 
There were no witnesses to the alter- 





cation. The woman who owned the 
house said that she went into the 
other’s apartment to collect the 
rent, that thereupon the renter 
grabbed her, shook her up, cursed 
her, and gave her a good mauling. 

The renter told an entirely dif- 
ferent story; she said the altercation 
took place on the back porch. That 
she had explained that she would 
have to be a few days late with the 
rent, that thereupon the lady who 
owned the house flew into a rage 
cursed and abused her and hit her 
with a broom; that she retreated 
without any violent language or any 
fighting. 

The problem was to determine 
which of these women was telling 
the truth. I represented the lady 
who owned the house. I knew her 
to be a gentle, kind, self-effacing, 
and timid littke woman who would 
shudder at the thought of hurting 
anyone, and that there was no pro- 
fanity in her vocabulary. Therefore, 
I believed her version of what hap- 
pened. 

I knew the tenant to be a woman 
of high temper, who could thrash 
most anyone of her weight and often 
did, that there was no profanity un- 
familiar to her, that she would rather 
be in a fuss than out of one, and for 
that reason I disbelieved her version 
of the affair. 

The jurors were strangers to both. 
My problem was, to see that the jury 
became acquainted with the disposi- 
tion of each. 

My client testified in a_ timid, 
faltering manner, in a low tone. It 
was not hard for the jury to know 
she was unfamiliar with court trials 
and to read correctly her retiring and 
timid disposition. 

When the opponent testified she 
affected timidity and demureness. 
When she was turned over for cross- 
examination, I asked her a few im- 
pudent questions that made her face 
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turn red. I kept this up until her 
anger mounted. Then she began 
to make “wise crack” answers, to 
show “smart aleckness.” She would 
answer a question by asking me one. 
After this had continued for only a 
few minutes she was ready to throw 
a book at me and threatened to do 
so. I asked her, “Are you afraid of 
this lady?” indicating my client. 
Her answer was, “I certainly am not, 
I can lick a dozen like her and not 
half try.” That jury had no diffi- 
culty in reading character and find- 
ing for my client. 


There are witnesses who become 
so enthusiastic for “their side” to 
win that they will exaggerate and 
amplify their testimony until it is 
unbelievable. They tell what they 
believe to be true as fact. It often 
happens that what the witness be- 
lieves to be true contradicts the 
physical facts and could not possi- 
bly be true. Adroit questioning will 
lead such witness to exaggerate the 
facts out of all reason. This was 
well illustrated in a murder case I 


defended. 


The defendant was a Negro doc- 
tor. The charge was murder brought 
about through a criminal abortion. 
The defendant had many enemies 
among his own race. These Negroes 
made a diligent search for evidence 
and found plenty. They attempted 
to prepare and arrange their evi- 
dence as to details as to how the 
abortion was performed and as to 
the actions of the deceased after the 
operation. 


When they gave their testimony 
they added out of their own imagi- 
nation little details, told of the dis- 
position of the fetus and its size. 
That after the delivery of the fetus 
the deceased walked down a flight 
of stairs and prepared and cooked 
a meal. They added so many details 
that taken as a whole it simply 
could not have happened. When the 


prosecution had concluded its case, 
every white doctor in the community 
was used as a witness and each and 
every one of them testified that it 
was a medical and physical impossi- 
bility for it to have occurred as de- 
tailed by the Negroes. The result, 
an acquittal. Had these Negroes 
confined their testimony to what 
they actually knew, and not let their 
enthusiasm for a conviction cause 
them to add what they believed they 
might have been more successful. 


There is an art in making the wit- 
ness believe that the interrogating 
lawyer knows more about the sub- 
ject under inquiry than he actually 
does know, and sometimes this is 
necessary. 


I was once defending a man 
charged with arson, the connecting 
link between the burning and my 
client was some threatening anony- 
mous letters written to the owner of 
the burned house. The question was, 
did’ my client write these letters? 
He denied it. I knew that the prose- 
cution would have to depend on 
handwriting experts. Before the 
trial I obtained several books on 
holography which I read. The only 
thing I got out of these books was 
a few technical terms, words peculiar 
to the science of handwriting. By 
the frequent use of these words | 
was able to make the handwriting 
experts believe that. perhaps I was 
well versed in the art of holography. 
The result was that they were cav- 
tious in their statements. Instead 
of being positive they were careful 
to impress upon the jury that it was 
only an opinion they were express- 
ing. This cast sufficient doubt in 
the minds of the jury. 


Another instance was in_ the 
second trial of an important case. 
We had had a disagreement at the 
first trial. In this case there were 
two or three witnesses who were 
bitter against my client and testified 
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strongly against him at the first 
trial. Between trials I had the court 
stenographer to transcribe the evi- 
dence and while examining these 
same witnesses in the second trial 
held this transcript in my hand. 
Occasionally I would read from it, 
and ask a question, just enough to 
impress upon them that I had before 
me in black and white exactly what 
they had previously testified. They 
were so uneasy for fear that they 
would make some statement which 
would contradict their former testi- 
mony that they were extremely care- 
ful and their evidence was nothing 
like as strong as before. Result, an 
acquittal. 

There is a common belief that 
from the mouths of children’ comes 
forth the truth. This is generally 
true, but not always. Some chil- 
dren can lie as well. as adults and 


when they do, the lawyer is at a 


disadvantage. He cannot cross- 
examine a child as he would an 
adult for fear that the child will get 
the sympathy of the jury and 
prompted by that sympathy the jury 
believe every word the child says. 
A child witness’s confidence may be 
gained by asking his name, his 
mother’s name, and his father’s 
name, his age, his grade in school, 
what studies he has, who his play- 
mates are, and such inconsequential 
questions about which he knows, 
and if the attorney is skillful it is 
possible to elicit the truth from a 
child on cross-examination. I have 
known this to happen and the child 
tell who put him up to swearing a 
lie in the first place. But there are 
children who testify to an untruth 
when they believe they are telling 
the whole truth. This sort of child 
Witness cannot be broken down by 
cross-examination. The jury must 
be shown by other evidence that 
what the child states could not be 
true. 


Once I defended two Negro boys 
charged with the rape of a little 
fourteen-year-old white girl. This is 
always a most serious offense. Pub- 
lic sentiment ran high against my 
clients. On two occasions mobs 
were formed to take them from the 
jailer. A determined jailer dis- 
suaded the mob. 

The little girl told a very straight 
story, went into detail as to how 
the Negroes had raped her. Her story 
was extremely damaging. If her 
story were to be believed, and all 
other evidence disregarded, there 
could be no doubt that both Negroes 
would be hanged. 

I knew the story to be untrue. 
The Negro defendants had a com- 
plete alibi, to be proved by unim- 
peachable witnesses. A physician 
who made a physical examination 
of the little girl was prepared to 
testify that she had never been raped 
by anyone. In the face of this the 
little girl stuck to her story and 
could not be shaken. I talked to her 
before trial, I did not believe that 
her evidence could be broken down 
by cross-examination. 

I consulted medical friends and 
from them learned that there is a 
mental disorder, especially prevalent 
among children, that causes the suf- 
ferer to believe that he is the center 
of some tragic adventure, that such 
sufferer will believe this so strongly 
that he will recite details vividly 
and believe when so reciting that he 
is telling the whole truth. 

There is little difference in the be- 
havior of a witness telling the truth 
and one who is testifying to an un- 
truth but believes he is reciting only 
the truth. 

I believed that this little girl was 
a sufferer from the mental disorder 
described by my medical friends and 
prepared the case along that line. 

When she testified I cross-ex- 
amined her, but not with a view of 
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discrediting her, only with the view 
of dispelling any idea that the jury 
might have of our antagonism 
toward her. I knew I could not 
break down her testimony from any- 
thing she might say, to have at- 
tempted to do so would have 
appeared as an attempt to take 
advantage of a child, a situation 
which it is best to avoid. 

When she had concluded her evi- 
dence I proved by the physician who 
had examined her that she had never 
been raped by anyone, then the 
Negroes complete alibi, then the ex- 
istence of the mental disorder known 
to the medical profession. The re- 
sult, an acquittal of two Negro boys 
who would have been lynched ex- 
cept for the fortitudé of a determined 
jailer. 

To have a witness present in court 
and not need him is much safer than 
to permit him to be absent and then 
to need him. 


In cases where there are many 
witnesses, witnesses sometimes have 
to wait hours and sometimes days 
before being called. Each wants to 
know of the attorney, if he cannot 
be excused, stating, “I don’t know 
anything anyway.” When this is 
refused, then he wants the attorney 
to have him called over the telephone 
when he is needed. If there were 
only one witness to be called this re- 
quest might be easily complied with, 
but to have to call each witness over 
the telephone and wait for him to 
get into the court room would cause 
unnecessary and expensive delay 
and furthermore burden the lawyer 
with the responsibility of remember- 
ing to call them. Witnesses are in- 
convenienced, yes, but there are 
many inconveniences to be put up 
with as we travel through life. 


A lawyer has to subpoena many 
witnesses sometimes, to get one he 
wants, he cannot always control the 
circumstances of his case. 


A necessary action in an important 
murder case illustrates this. The 
victim had died in a hospital. It was 
rumored that the victim had madea 
“dying statement,” detailing how the 
homicide occurred. I was defending. 

It was important for me to know 
if this was true and, if true, what the 
statement was. An inquiry at the 
hospital disclosed that it was against 
the rules of the institution to give 
out any information whatsoever. 

I could not learn who was in the 
room when the victim died. 

I procured a list of every employee 
of that hospital, nurses, interns, 
orderlies, cooks, maids, and bus boys 
and subpoenaed all into court. All 
sought diligently to avoid this court 
attendance. I refused to excuse any 
of them and all remained confined in 
the witness room throughout the 
trial. It developed that no “dying 
statement” had ever been made. 

Since then I have had no diff- 
culty in obtaining any information 
I needed from that hospital. 


INTERNATIONAL LAW 

(Continued from page 15) 
tive Council, in which only a few 
States would be represented. No 
State would be entitled to a vote in 
the Executive Council on a matter 
having to do with an alleged viola 
tion of its own obligations. It is 
suggested that after an initial stage, 
the selection of States to be repre- 
sented in the Executive Counell 
should be entrusted to the General 
Assembly. 

The plan contemplates that gen- 
eral obligatory jurisdiction over 
legal disputes be given to the World 
Court—a court already in being, and 
that the Executive Council have the 
power to give a decision in any dis- 
pute not pending before the Court. 
It is also proposed that a permanent 
agency be created with authority 
to prescribe armament limitations 
from time to time. 
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Lt. Col. Richard Harry Hill, son 
of the late Judge and Mrs. Hill of 
Newcastle, has been presiding as 
Judge of the Superior Allied Military 
Court in Sicily. 

Hon. W. E. Darragh of the Lex- 
ington Bar is a new member of the 
legal staff of the Office of Price Ad- 
ministration at Lexington. 


The law office of Terry L. Hatchett 
of Glasgow was completely destroyed 
by fire, April Ist. Mr. Hatchett lost 
a very valuable library, only partially 
covered by insurance. The building 
housing the office was also destroyed, 
this also was the property of Mr. 
Hatchett. 


Hon. Forrest Hume of the Rich- 
mond Bar is now fourth assistant at- 
torney general under General Dum- 
mitt. 


_ Attorney P. Joe Clark of Danville 
is the new president of the Chamber 
of Commerce at Danville. 


Mr. J. Richard Udry of Covington 
has been appointed a member of thie 
State Unemployment Compensation 
Board by Governor Willis. He will 
be labor’s representative on the board. 


Mr. Ralph Gilbert Stone of the 
Jefferson County Bar, formerly of 
Taylorsville, was in April appointed 
an assistant in the office of County 
Attorney Lawrence Grauman in 
Louisville. 


Mr. Herbert Schultzman of the 
Paducah Bar has resigned his position 
as attorney for the Louisville office 
of the Office of Price Administration 
and has returned to Paducah to prac- 
tice law. 


Hon. Henry Bramlett of Mt. Ster- 
ling has been appointed acting Com- 
monwealth’s Attorney to serve for 
Sidney Caudill of Owingsville while 
Mr. Caudill is serving in the Army. 


Mr. Howard Edgar Trent, Jr., of 
the Barbourville Bar was married in 
March to Miss Martha Ray Adams 
of Louisville. 


Hon. Hunter M. Shumate of Irvin 
served as special judge of the Bell- 
Harlan Circuit Court in March. 

Hon. George S. Weathers was ap- 
pointed county attorney of Todd 
County in March. He succeeds Hon. 
O. P. Roper, deceased. 


Attorney Oscar M. Smith of the 
Russellville Bar has opened an office 
for the general practice in the Farm- 
ers & Merchants Bank Building in 
Elkton. 


Hon. Arthur Iler, former Assistant 
Attorney General, has opened law 
offices in the Cason Building at Beaver 
Dam. 


Pfc. Charles P. Bornwasser, for- 
merly associated with the law firm of 
Grafton and Grafton of Louisville, 
died in Italy, February 7th, of wounds 
received in action. 

Mrs. Kay Phillips Fisher of the 
Hickman Bar was appointed in March 
as Assistant U. S. District Attorney 
for the Canal Zone. 


Mr. Claude P. Stephens of the 
Prestonsburg Bar has assumed the 
duties of U. S. District Attorney for 
the Eastern District. He succeeds 
Hon. John T. Metcalf, Winchester, 
who has resigned. 
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In the December issue of the 
Journal we said that there were ten 
lawyers in the State Senate. We 
should have said eleven, as we unin- 
tentionally omitted the name of Hon. 
Leonidas D. Deters of the Louisville 
Bar who is a member of the State 
Senate. 


Hon. John L. Davis, heretofore as- 
sociated in the practice with Stoll, 
Muir, Townsend, Park, and Mohney 
of Lexington, is now a member of 
that firm. 


Attorney David C. Brodie of the 
Owensboro Bar is now Lt. Brodie of 
the U. S. Navy and is in active duty 
in the Southwest Pacific. 


Attorney Elmer L. Brown has an- 
nounced the opening of offices for 
the general practice in Suite 215-217 
Masonic Temple Building in Owens- 
boro. 


On page 36 of the March issue of 
the Journal we had an item relative to 
a partnership being forrhed between 
Hon. A. E. Funk and Hon. Earl S. 
Wilson. Since publication we have 
learned that our information was in- 
correct. Mr. Wilson is associated 
with the firm of Ogden, Galphin, Tar- 
rant and Street, of Louisville, and 
Mr. Funk has opened his own office 
at Frankfort. 


County. Attorney Farland Robbins 
of Graves County is now Lt. (j.g.) 


U. S. Navy. Mr. L. R. Smith is 
serving as county attorney during the 
absence of Mr. Robbins. 


Mr. George S. Wetherby of the 
Louisville Bar has gone back into 
service. He was discharged from the 
Army in August, 1943, but is now a 
representative of the American Red 
Cross, stationed in Italy. 


The Harvard Law School has 
dropped from a prewar enrollment of 
1,900 to about 100, the Yale Law 
School from a prewar enrollment of 
350 to about 50, and the University 


of Louisville Law School enrollment 
has not suffered as greatly but it has 
four times as many women enrolled as 
before the war. 


The first anniversary of the Legal 
Assistance Plan for Servicemen was 
observed March 16th by a visit to 
the Ft. Thomas Army Post by a group 
of Greater Cincinnati attorneys. The 
attorneys were the guests of Col. 
George W. Price, commanding officer 
of the post. 


Approximately 50 federal court 
officials, including Judges H. Church 
Ford and Mac Swinford, attorneys, 
and friends, were guests at a dinner 
given March 9th at the Phoenix Hotel 
in Lexington by Federal Court Clerk 
Arthur B. Rouse for U. S. Attorney 
John T. Metcalf, who resigned his 
post to become general attorney for 
the Louisville & Nashville Railroad 
Company at Louisville. 


Mrs. Frances Jones has left the 
circuit court clerk’s office at Harlan 
after twenty years’ service there to 
become an employee of the State 
Revenue Department at Frankfort. 
The Harlan Bar Association passed 
resolutions commending her work as 
deputy clerk in which it was said 
her work “made it easier for us to 
practice law in our court.” 


Hon. J. W. Boston, formerly a 
member of the Calhoun Bar but for 
the past several years a resident of 
Aberdeen, S. D., died at San Antonio, 
Texas in April. 


Members of the Bourbon County 
grand jury for March, County At- 
torney William T. Baldwin and Com- 
monwealth’s Attorney James P. Han- | 
rahan of Frankfort, donated their pay 
for the March term of the Bourbon 
Circuit Court to the American Red 
Cross. 


Hon. Harry F. Price of the Cat 
lettsburg Bar, at present United States 
Commissioner of Catlettsburg, cele- 
brated his 75th birthday, March 30th. 
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Attorney Oscar W. Black is the 
new city attorney of Corbin. 


Mr. Tom G. Mooney of the Lexing- 
ton bar, former director of the small 
loans division of the State Depart- 
ment of Banking, was appointed on 
March 29th, acting district rationing 
officer for the eastern half of Ken- 
tucky. 

A sneak thief entered the home 
of Charles E. Montgomery of the 
Springfield Bar in February. The 
thief got away with about fifty dollars 
currency. 

Kentucky was represented by the 
following women attorneys at the Na- 
tional Association of Women Lawyers 
at its meeting in Chicago in February : 
Laura E. Miller, Louisville; Georgia 
Mae Nelson, Paducah; and Mary 
Schwab, Louisville. 


Assistant Attorney General M. B. 
Holifield of Mayfield has been as- 
signed as counsel for the State Rail- 


road Commission. 


Hon. Guy H. Herdman of the 
Bowling Green Bar has been named 
as an assistant to Attorney General 
Dummitt. Mr. Herdman served in 
the same capacity under Gen. Mere- 
dith. 


Hon. John S. Sternberg of James- 
town is now an assistant attorney 
general. Mr. Sternberg leaves the 
legal staff of the Office of Price Ad- 
ministration in Louisville. 


Attorney W. Owen Keller of Hop- 
kinsville is now a member of the legal 
staff of the Office of Price Adminis- 
tration in Lexington. 


_County Attorney R. H. Cannon of 
Grayson County was the guest speaker 
before the Litchfield Rotary Club, 
April 6th. He spoke on overcoming 
juvenile delinquency. 


_Hon. Jesse K. Lewis, former as- 
sistant attorney general, has opened 
an office in Frankfort. He will spe- 


cialize in civil and administrative mat- 
ters before state departments. 


Mr. Thomas Weldon Hardesty of 
the Newport Bar, now serving in the 
Army, has been promoted from lieu- 
tenant to captain. He is attached to 
the ground forces of the Air Corps. 


The Logan County Bar presented 
Judge E. J. Felts with a solid ebony 
gavel with a sterling silver band, upon 
the opening of the February term of 
the Logan Circuit Court. 


The law firm of Woodward and 
Burress, Greensburg, has moved its 
offices from the Altman Building to 
the Corner Drug Store Building in 
Greensburg. 


Mr. Charles W. Milner of the Jef- 
ferson County Bar has been appointed 
a member of a committee on deprecia- 
tion of the American Bar Association. 


Attorney General Eldon S. Dum- 
mitt spoke before a mass meeting of 
Bell ‘County citizens at Middlesboro, 
Sunday, April 30th. He spoke on 
law enforcement. 


Judge Will Linn, formerly of Cal- 
loway County, died at his home in 
Chickasaw, Okla., January 29th. He 
was in his seventy-first year. 


Representative Marvin O. Cornett, 
Republican, of Crab Orchard made 
the highest average among fourteen 
men and one woman who passed the 
December State Bar examinations and 
were admitted to practice of law. 

Leo. E. Oxley and Scott E. Reed, 
both of Lexington, tied for second 
place. 

Others who passed and were grant- 
ed licenses by the Court of Appeals 
were: James N. Nickell, Anchorage; 
Joseph D. Raine, Buechel; Phillip M. 
Collms and Helen G. Steigelman, 
Covington ; Martin J. Hogan, Dayton; 
Allen O. Bertram, Thomas H. Bullen, 
Nicholas Cheper, Jackson D. Guer- 
rant, and Joe A. Wallace, Louisville; 
Albert G. Rhea III, Russellville. 
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In addition, the examiners reported 
that Wayne W. Freeman of Louis- 
ville successfully passed the same ex- 
aminations, but a license to practice 
was withheld until he completes his 
law course. He was given special 
permission to take the test after a 
year and a half of law study. 

Hen. James J. Shannon acted as 
county judge pro tem of Madison 
County in April and May during the 
illness of Judge Vernon Leer. 


Mr. John Quertermous of the Sa- 
lem Bar was appointed deputy state 
welfare commissioner April 24th, ef- 
fective May Ist. 

Mr. Hillard H. Smith of the Hind- 
man Bar was appointed State Bank- 
ing Director by Governor Willis, 
May Ist. 

Attorney Omer H. Stubbs of Lud- 
low is the new governor of the 162nd 
Rotary district. 

There were fifty-five lawyer dele- 
gates attending the Methodist Gen- 
eral Conference in Kansas City, April 
26th to May 7th, among whom was 
Mr. Marcus C. Redwine of Win- 
chester. Mr. Redwine and another 
gave a dinner for these lawyer dele- 
gates which was attended by lawyers 
from twenty-three states and included 
a dozen judges and one governor. 
Mr. Redwine says that a “Kentucky 
lawyer was in good company for once 
anyway.” 

_ The Journal again reports deaths 
in the profession not heretofore re- 
ported : 

O. B. Bertram of Campbellsville at 
Campbellsville, February 16th. 

John W. S. Clements of Springfield 
at Louisville, March 5th. 

Leonard J. Crawford of Ft. 
Thomas at Fort Thomas, March 11th. 

Charles Dixon of Dawson Springs 
at Dawson Springs, March 5th. 

Frank J. Dougherty of Louisville 
at Cincinnati, April 4th. 


Frank L. Duffy of Cynthiana at 
Cynthiana, March 4th. 

C. W. Goodpaster of Owingsville 
at Owingsville, February 10th. 

Oscar S. Guy of Scottsville at St. 
Louis, March 12th. 

M. L. Heavrin of Hartford at 
Hawesville, February 8th. 

Otho E. Roper of Elkton at EIk- 
ton, February 19th. 

Shelly D. Rouse of Covington at 
Covington, March 2nd. 

Charlton B. Thomas of Ft. Mitchell 
at It. Mitchell, February 25th. 

Coleman Covington Wallace of 
Richmond at Richmond, March 7th. 

Frank M. White of Tompkinsville 
at Tompkinsville, March 21st. 

Morton Kinsley Yonts of Louisville 
at Louisville, February 22nd. 

Trice Cowan Bennett of Marion at 
Morganfield, February 16th. 

Charles Dury Grubbs of Mt. Ster- 
ling at Mt. Sterling. 

Stephen D. Parrish of Richmond 
at Richmond, May 7th. 

Austin Fields of Grayson at Gray 
son, May 13th. 


TN 


(Continued from page 24) 
state officers mailed the $50.00 check 


to Bob. It was some time before 
Judge Baird learned that Bob had 
the check. When he did learn of if, 
he accosted Bob on the street and the 
following conversation took place: 

Judge Baird: “Look here, Bob, 
how about my half of that horse thief 
reward ?” 

Bob: “Well now, ‘Vergie’, I tell 
you how that was. I spent that money 
but I made up my mind that the very 
next horse thief I catch I am going 
to give you all the reward.” 

Bob lived several years after that 
but he never caught another horse 
thief. 
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Committee Reports 


Report of District Bar 
Association Committee 


To Board of Bar Commissioners, 
State Bar Association: 


The Committee on District Bar 
organization is composed of John L. 
Davis, Lexington, chairman; L. B. 
Alexander, Paducah; John L. Vest, 
Walton; Marcus C. Redwine, Win- 
chester; and Huston L. Wood, 
Maysville. 

The first meeting of the commit- 
tee was held on May 21, 1943, at 
the Kentucky Hotel at Louisville. 
At this meeting the program was 
outlined and the places and dates 
for holding the meetings were 
selected. The meetings were held at 
the following places and on the 
dates indicated: 


Paducah, July 21 
Madisonville, July 22 
Owensboro, July 23 
Russellville, July 28 
Mammoth Cave, July 29 
Bardstown, July 30 
Cumberland Falls, August 11 
Harlan, August 12 
Hazard, August 13 
Ashland, August 18 
Pikeville, August 19 

Mt. Sterling, August 20 
Newport, September 15 
Lexington, September 16 
Louisville, September 17 


The program was _ substantially 
the same at all the meetings. On 
the afternoon session the following 
topics were discussed: 

1. The War work of the Kentucky 
State Bar Association and 

2. Suggested amendment to the 
probate and dower acts. 


On the evening session the Presi- 
dent’s address was received, and an 
address on Improvement of the Ad- 
ministration of Justice was the final 
topic. At the request of the local 
chairman the 1943 Income Tax Act 
was discussed at Mammoth Cave. 
At the meetings held at Louisville, 
Lexington, and Newport, there was 
included a discussion of traffic court 
problems by the Hon. James P. 
Economos, Chicago, Illinois. At 
the meetings in Pikeville, Ashland, 
and Mt. Sterling, Mr. William A. 
Stuart, of Abingdon, Virginia, for- 
mer president of the Virginia Bar 
Association, was the final speaker. 
Your committee is also greatly in- 
debted to Mr. D. Collins Lee, of 
Covington, Col. Henry J. Stites, of 
Louisville, and Dean Alvin E., 
Evans, of the College of Law, at 
Lexington, for giving so much of 
their time to appear on the district 
programs. 

The District Chairmen were as 
follows: 

Louisville, Allen Dodd, Jr. 

Hazard, Judge Roy Helm 

Harlan, Mr. Aster Hogg 

Newport, Mr. Lorimer W. Scott 

Mt. Sterling, Judge W. Bridges 
White 

Ashland, Mr. J. F. Stuart 

Pikeville, Mr. J. T. Hobson, Jr. 

Cumberland Falls, Mr. Murray L. 
Brown 

Mammoth Cave, Mr. E. H. Smith 

Russellville, Mr. G. S. Milam 

Madisonville, Mr. George R. 
Kincheloe 

Bardstown, Mr. L. A. Faurest, Jr. 

Paducah, Mr. Roy Garrison 

Lexington, Mr. Robert M. Odear 

Owensboro, G. Wallace Thacker 
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Your committee is deeply grateful 
for the services which these men 
have performed. The chairman of 
the committee also feels deeply in- 
debted to the other members of the 
committee for the valuable aid and 
services which they rendered. 

The district meetings this year 
were not attended as well as in past 
years generally. This was largely 
due, your committee believes, to 
transportation difficulties. Your 
chairman undertook to attend per- 
sonally five of the meetings, and 
from observation and reports re- 
ceived from other meetings, it was 
felt that the program above outlined 
was found generally acceptable to 
the members of the bar. Especially 


at the present time when no annual 
convention is held, your committee 
believes these district meetings per- 
form a very valuable function in 


bringing the Bar Association in 
closer contact with its mémbers. 

Some objection was made to the 
districting of the State and especially 
in the eastern section. Your chair- 
man assumes full responsibility for 
any difficulty that was caused as the 
districting of the eastern section was 
handled entireiy by him. 

In 1942, the various district chair- 
men met with the Executive Com- 
mittee in Louisville, about a month 
prior to the first meeting. Your 
committee believes that by appoint- 
ing the district chairmen as early 
as practicable and by having them 
meet with the Executive Commit- 
tee, greater uniformity in the vari- 
ous meetings can be worked out and 
at the same time any local problems 
can be discussed. In view of the 
fact that public transportation is 
practically the only means available 
at the present time, your committee 
also believes that much assistance in 
selecting the places of the meetings 
and working out the districts could 
be had from these local chairmen. 


We would, therefore, recommend 
that the district chairmen be selected 
not later than May Ist and that a 
meeting be had in Louisville with 
the Executive Committee and the 
district chairmen at least a month 
before the first of the district meet- 
ings is scheduled. 
Respectfully submitted, 
JOHN L. DAVIS, 
Chairman. 
. 


Report of Junior Bar Committee 
To Board of Bar Commissioners, 
Kentucky State Bar Commission: 

As was reported to the board at 
the meeting of the board in April, 
1943, the occurrence of the present 
war has prevented the active func- 
tioning of the Younger Lawyers 
Conference of the Kentucky State 
Bar Commission, which was ap- 
proved by the Board of Commis- 
sioners .some several years before. 
Your committee at that time recom- 
mended the continuance of the 
Junior Bar Committee in order that 
there might be a nucleus of inter- 
ested younger attorneys who would 
see that the Younger Lawyer: 
Conference was actively organized 
after the terrnination of hostilities. 

There has been no change in con- 
ditions during the past vear. 

Your committee, therefore, recom- 
mends that the Junior Bar Commit- 
tee be continued for the coming year. 

Respectfully submitted, 
JOHN L. DAVIS. 


Treasurer’s Report 
Mr. President and Members 
Kentucky State Bar Association: 
Your Registrar-Treasurer reports 
that a recent check of the 120 coun- 
ties reveals 3,164 attorneys. Of this 
number 2,287 have paid their dues— 
674 have reported to this office their 





KENTUCKY STATE BAR JOURNAL 





induction into the Armed Forces— 
141 are delinquent, and 62 honorary 
members are included in the total. 

I have reason to believe that most 
of the delinquent members are in the 
Armed Forces or engaged in war 
work for the duration. Many others 
have been called since my last sur- 
vey. I feel safe in stating that ap- 
proximately 800 members are now in 
the Armed Forces and engaged in 
war work for the duration. 

For your information, 44 deaths 
and 15 resignations were reported. 

The State Bar Association has a 
balance as of this date of $8,264.87. 
Included in this balance is $5,000.00 
Series “G” Defense Bonds. 

Your Treasurer has executed bond 
in the sum of $10,000.00 with the 
American Bonding Company as 
surety, and has filed same with the 
Secretary. 

A complete report *of receipts and 
disbursements is attached. 


Respectfully submitted, 
C. HILL CHESHIRE, 


Registrar-Treasurer. 


Summary, Receipts and Expenditures 
from March 30, 1943, to March 30, 1944 
Balance Cash in Bank, March 

30, 1943 
Receipts to March 30, 1944 


$ 4,937.34 
7,778.75 


$12,716.09 


$1,643.89 
551.82 

.. 2,400.00 
67.65 
138.88 
2,596.75 





EXPENDITURES 
Commissioners’ Expense 
Regional Meetings 
Salaries 
Treasurer’ s Expenses 
Secretary’s Expenses 
Bar Journal 
National Defense Committee 576.79 
Printing, Stationery, and Supplies. 504.94 
Disbarment Proceedings 422.28 
Postage 
Committee Unauthorized Practice.. 
Legislative Committee 
Wages and Hours Meeting 
Law and Courts Committee... 
I 
Checks Returned 








57.60 
42.01 
124.20 
23.21 
16.10 


$9,449.22 


Balance and Receipts to March 
30, 1944 


Expenditures to March 30, 1944... 


9,449.22 


Balance Cash in Bank, March 30, 
1944 
Defense Bond M-359508-G 
Defense Bond M-359509-G 
Defense Bond D-123985-D 
Defense Bond M-1185501-G 
Defense Bond M-1185502-G 
Defense Bond D-581794-D 


Balance Cash in Bank and Bonds, 
“S  & eee 


CoMMISSIONERS’ ExPENSES 
B. N. G 
J. R. White 
D. Collins Lee 
William B. Gess 
Francis M. Burke 
o B. Milliken 


J. R. White 
Chas. S. Adams 
Kentucky Hotel 
Henry E. McElwain, ) 
Chas. S. # 

B. N. Gordon 

J. R. White 

C. C. Duncan 
W. T. Davis 

F. B. Martin 
or Hotel 
John L. 


John L. Drauis. eieatoniesaspaicicitaatiianeeniaial ; 
F. B. Martin ; 

i Sere 
B. N. Gordon 

J. R. White 

2 a ee 
F. B. Martin 

Jas. B. Milliken 

Kentucky Hotel 


Kentucky 
Kentucky Hotel 

Kentucky Hotel 

Jas. B. Milliken 

SE Ap” ene 
PE ER eee 
F. B. Martin 

C. C. Duncan 

Edw. A. Dodd 

B. N. Gordon 

J. R. White 

F. M. Burke 


Hotel 
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B. N. Gordon 
F. B. Martin 





Jas. B. Milliken 





C. C. Duncan 





Edw. A. Dodd 





Chas. S. Adams 





John L. Davis 
C. C. Duncan 


REGIONAL MEETINGS 
L. B. Alexander 





Houston L. Wood 





Marcus C. Redwine 
Geo. R. Kincheloe 
Roy G. Garrison 
G. Wallace Thacker 


I IN 





Astor Hogg 





John J. Davis....... 
Marcus C. Redwine 
Wm. H. Stuart 

W. Bridges White 
A. H. Childers 





E. H. Smith 





Jones Printing Co 
Alvin E. Evans 
Robert M. Odear 
Elizabethtown News 
Allen Dodd, Jr 





> 3, Sea 


Kentucky Hotel .................. ‘ 


SALARIES 
Sam Rosenstein 





C. H. Cheshire 


Louis Cox 


TREASURER’S ExPENSES 
Kentucky Hotel 
Haley Insurance Company 
(Premium on Bond) 
C. H. Cheshire 





SECRETARY'S EXPENSES 
Louis Cox 





Kentucky Hotel 





Sam Rosenstein 
Sam Rosenstein 


Bar JOURNAL 


Central Press Clipping Service... 


Standard Printing Co. (March 
Issue) 





Whitson Wooton CEhotagregheye 

Central Press Clipping Service... 

E. H. Smith (Editing) 

Standard Printing Co. (June 
Issue) 

Central Press Clipping Service... 

E. H. Smith (Editing) 

Standard Printing Co. (Septem- 
ber Issue) 

Central Press Clipping Service... 

Central Press Clipping Service... 

E. H. Smith (Editing) 

Central Press Clipping Service... 

Standard Printing Co. (Decem- 
ber Issue) 

E. H. Smith (Editing) 

Central Press Clipping 











NATIONAL DEFENSE COMMITTEE 


Business Men’s Letter Shop 
Business Men’s Letter Shop............ 213.59 
C. & O. R. R. Co. (Stites-Red- 

wine Expense) 
Business Men’s Letter Shop 
M. C. Redwine 








$576.76 


PRINTING, STATIONERY, AND SUPPLIES 


Roberts Printing Co...................--...- $ 40.82 
Standard Printing Co 

Commercial Printing Co 

Roberts Printing Co 

Office’ Equipment Co._.................... 
Standard Printing Co........................ 246.38 
Roberts Printing Co 38. 
Standard Printing Co 


DISBARMENT PROCEEDINGS 


J. K. Avey (Green Complaint) 

Martin J. Duffy (Sessemer 
Complaint) 

Hugk Sharp (Horen-Walker 
Complaint) 

David Castleman (Atty. Fee 
Sessemer) . 

Ruth Withers (Transcript Taylor 
Compt.) 11 











POSTAGE 


"SA. 8 aaa $ 
Maria T. Fish (Stamped 
Envelopes) 





$241.10 


CoMMITTEE UNAUTHORIZED PRACTIC! 


Thos. H. Young $57.0 





LEGISLATIVE COMMITTEE 


L. B. Alexander $15.0 
L. B. Alexander .. 27.01 


$42.01 
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Waces AND Hours MEETING 
Ruell S. Love (Reporting) 
Kentucky Hotel (Speakers 

Expenses) . 
Sam Rosenstein 





Law AND Courts COMMITTEE 
Harry B. Mackoy 
Harry B. Mackoy 





MISCELLANEOUS 
Maria T. Fish, P.M. (Box Rent) 
Tax on Bank Deposit 3 
Maria T. Fish, P.M. (Box Rent)... 
Maria T. Fish, P.M. (Box Rent) —. 
Tapscott Florist (Flowers, Kirk 

Funeral) ... 


$ 1.00 
3.10 
1.00 
1.00 
10.00 


$16.10 
$42.00 





Checks Returned 





Report of Committee on Administra- 
tion of the Law and the Courts 


Board of Bar Commissioners, 
Kentucky State Bar -Association: 


Having for several months been 
the acting chairman of your commit- 
tee, | am making this report at the 
request of the President of the Asso- 
ciation. Mr. Leonard J. Crawford, 
of Campbell, Kentucky, was the 
chairman designated by the Presi- 
dent at the time of appointing the 
regular committees of the Associa- 
tion. However, Mr. Crawford be- 
came ill during the summer and 
never felt quite equal to resuming 
the duties of his chairmanship. Only 
a day or two before his death, which 
occurred March 11th, he and I in a 
joking manner discussed the ques- 
tion as to who should present the 
annual report for the committee. 

As you are aware, our committee 
was the successor to the old Court 
of Appeals Committee, sometimes 
known as the Rules Committee 
which was constituted and appointed 
under a resolution passed by the 
Association at its annual meeting in 
April, 1938. Since its creation the 


committee has endeavored at all 
times to assist and co-operate with 
the Court of Appeals in the matter 
of facilitating and expediting pro- 
ceedings in that Court. With such 
an object in mind it has attempted, 
as part of its program, to procure 
the passage of an act which would 
confirm the rule-making power of 
the Court of Appeals in matters per- 
taining to pleading, practice, and 
procedure. 

The committee several years ago 
prepared a bill, which was approved 
by both the State Bar Association 
and the Board of Commissioners and 
which was modeled after similar acts 
in other states. This bill was 
printed and explained in the Ken- 
tucky State Bar Journal for Decem- 
ber, 1939 (Volume 4, No. 1, pages 
9 and 10). An attempt was made to 
secure the passage of the bill at the 
1940 session of the General Assem- 
bly, but without success. 

One of the first matters considered 
by our committee after its appoint- 
ment last spring was whether or not 
we should attempt to sponsor the 
passage of the bill which I have 
mentioned. There was some corre- 
spondence on this subject between 
the members of the committee, and 
I had several conferences with Mr. 
Crawford regarding our committee’s 
attitude. It seemed to be the feeling 
of a large majority, if not all, of the 
committee that it would be difficult, 
if not impossible, to have such a bill 
passed. Therefore, the idea was 
temporarily abandoned. 

At the meeting of the Judicial 
Council last November, after an ad- 
dress by Judge Church Ford deal- 
ing with the rule-making power in 
the federal courts in civil cases, and 
pursuant to a resolution then adopt- 
ed, a committee was appointed by 
Chief Justice Fulton to consider the 
question of revising the rules of 
practice in the State courts. The 
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members of that committee were 
Judge Tilford, chairman, Judge 
Rees, Commissioner Stanley, all 
three representing the Court of Ap- 
peals, and Judges Ardery and Al- 
corn representing the circuit courts 
of the State. 

It appearing that the duties of this 
committee were similar to the tasks 
which had been undertaken by our 
committee, after correspondence be- 
tween your acting chairman and 
Judges Fulton and Tilford, and pur- 
suant to action taken at a meeting 
of our committee held in Louisville 
on December 3rd, 1943, it was de- 
cided to combine the efforts of the 
two committees, and through their 
joint action and co-operation to have 
a bill prepared which might meet 
with the approval of all parties, in- 
cluding the General Assembly. 
Therefore, on December 30th, a joint 
meeting of the two committees took 


place in Louisville, and at that time 
an attempt was made to revise the 
bill which had been previously pre- 
pared, in order to meet any criti- 


cisms on the part of the General 
Assembly. The committee also con- 
sidered the question of sponsoring 
the bill in both houses, and it was 
decided that Mr. L. B. Alexander, 
as chairman of the Legislative Com- 
mittee, would be requested to put 
our bill on the list of those which 
his committee would attempt to have 
passed. In fact, the bill was author- 
ized to be placed first on Mr. Alex- 
ander’s calendar. 

From that time on there were 
several conferences between mem- 
bers of our committee, the President 
of the Association, members of the 
Court of Appeals, and Mr. Alexander 
in reference to the proposed legisla- 
tion. Some changes were made in 
the wording of the bill, most of 
which seem to have been inspired 
by opposition to or criticisms of 
various sections. An attempt was 
made by Mr. Alexander to meet the 


objections of the bill’s opponents, 
and all of us did what we could to 
accomplish the passage of the bill, 
However, while the bill, as amended, 
successfully passed the House, it 
was impossible to overcome the op- 
position which it met in the Senate. 

Some of the members of our com- 
mittee are inclined to believe that 
the bill as finally drawn was too 
much a departure from the original 
bill which the committee had ap- 
proved, and that the situation of 
the Court of Appeals would not be 
strengthened or improved under the 
provisions of such a bill. It did nor 
recognize the inherent power of the 
Court of Appeals to regulate plead- 
ing, practice, and procedure in the 
courts, and inasmuch as this was 
one of the objects to be accom- 
plished, some of our members think 
that it may be wise to stick to our 
original plan and try again to secure 
the passage of a bill similar to the 
one first prepared and published in 
the Bar Journal. This is a question 
which will have to be determined by 
future committees of this body, 
working of course, with your Board 
of Commissioners and acting at all 
times in co-operation with the Court 
of Appeals. It has been our purpose 
to do those things which may pri 
marily help the Court and which 
secondly will be a benefit, in our 
opinion, to the lawyers and people oi 
the State. 

The committee has likewise trans- 
acted some routine business during 
the past year, but it does not seem 
necessary to report those matters, 
inasmuch as they do not require any 
action or approval by the Board ol 
Commissioners. It is a matter ol 
regret to us that we have not been 
able to accomplish more for the 
benefit of the Association, but we 
hope that conditions may improve 
next year and that before another 
regular session of the General As 
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sembly shall be held, the commit- 
tee may be in a position to bring 
about some changes which will be 
helpful to the administration of the 
law and the courts. 
Respectfully submitted, 
HARRY B. MACKOY. 


Report of War Work Committee 
To the President and Members of the 
Kentucky State Bar Association: 

Three years have passed since Mr. 
Alexander asked me to organize a 
national defense committee among the 
Bar of Kentucky pursuant to the 
plan of the American Bar Associa- 
tion. Many of the lawyers originally 
selected by the Bench and Bar of the 
respective counties for membership 
have themselves become members of 
the Armed Forces. Somewhere be- 
tween one-third and one-half of the 
Kentucky lawyers actively engaged 
in the practice three years ago are now 
in uniform. Consequently there are 
fewer lawyers available to handle 
routine legal matters as well as prob- 
lems within the War Work Committee 
category. 

Until the Japs attacked at Pearl 
Harbor our committee efforts were 
primarily aimed at public patriotic 
leadership, but by January 1, 1942, 
we were always a few steps ahead of 
the several problems which had to be 
solved. Originally finance companies 
were prone to repossess motor ve- 
hicles and other personal property of 
inductees without protecting their 
equities. Throughout the State law- 
yers gratuitously prevented any seri- 
ous financial loss to these men. Dur- 
ing 1942 we were first faced with the 
induction of men with dependents. 
There financial problems were more 
serious. Now we are faced with the 
financial problems of fathers who 
throughout Kentucky are being rapid- 
ly inducted. 


Today’s press estimates that five 
million men are already overseas. 
There will be continuous application 
through legal assistance offices located 
throughout the world for various 
legal problems to be solved gratuitous- 
ly by the organized bar. Like it or 
not, both the Army and Navy in co- 
operation with the American Bar As- 
sociation has perfected a formula by 
which overseas service men contact 
their legal assistance officers who 
transmit same direct to the several 
State War Work Committee chair- 
men. Almost every day we have re- 
quests for domestic assistance. In 
some instances men who serve at 
one of the Kentucky training camps 
want divorces. I have conferred at 
considerable length with Honorable 
Tappin Gregory, chairman of the 
American Bar Association War Work 
Committee, together with Lt. Colonel 
Milton J. Blake, Chief Legal Assist- 
ance Officer for the Army. I have 
emphasized the strict construction of 
Kentucky divorce laws by our courts, 
but at the same time have recognized 
that many men stationed in Kentucky 
camps for extended periods are quali- 
fied as citizens within the provisions 
of Section 403.020 K.R.S. as con- 
strued by the St. John case, 291 Ky. 
363, 163 S. W. 2nd 820, decided June 
19, 1942. Last fall one of our legal 
assistance counsel serving voluntarily 
at Fort Knox concluded that a Negro 
soldier there had maintained a resi- 
dence in Louisville for more than 
a year and instituted proceedings be- 
fore Jefferson Circuit Court on a cost 
basis. The soldier’s wife, while draw- 
ing the $50.00 per month allotment, 
continued to reside in Florida. The 
Jefferson Court Chancellor (Tolliver 
v. Tolliver 278, 940) in a memoran- 
dum said, 

“Pet. dismissed. After reading 
this record I am convinced of two 
things: (1) Plff. is not a bona fide 
resident of Ky. (2) Plff. is trying to 
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trump up a case of desertion when 
as a matter of fact deft. had never 
been given a reasonable opportunity 
to join him subject to his induction in 
the U. S. Army.” 

In addition rather strong statements 
were made from the Chancellor’s 
Bench indicating opposition to the 
St. John rule. Under the circum- 
stances it seemed that the legal as- 
sistance program in Jefferson County 
might collapse unless necessary sup- 
port was given, so as chairman I| 
turnished the funds for an appeal of 
the Tolliver case, which was advanced 
and an opinion rendered last week 
reaffirming the St. John rule and 
outlining a formula under which 
proof could be introduced sufficient 
to warrant a divorce for abandon- 
ment when wives resident in other 
states refuse to join soldiers stationed 
in Kentucky for extended periods. It 


is my judgment that the St. John 
rule is now sufficiently established to 
insure recognition by circuit courts 
throughout the State. 


Men stationed in distant parts 
when advised of domestic unfaith- 
fulness cannot understand that their 
wives can nevertheless continue to 
draw allotments. Mr. Redwine and 
I heard this matter discussed when 
we were in Washington last October 
and we realized that the Military 
Affairs Committees of both the Sen- 
ate and House concluded that a di- 
vorce would be necessary to prevent 
the deduction from a married soldier’s 
pay. Many legal assistance officers 
on duty with troops are not ex- 
perienced lawyers. They do not real- 
ize that Kentucky courts require 
actual proof of the several divorce 
grounds. It is one thing to call on a 
lawyer gratuitously to appear in court 
and effectuate the Soldier’s and 
Sailor’s Civil Relief Act of 1940, as 
amended, where some creditor is in- 
volved and the court is friendly, but 
when a lawyer is called upon to 
gratuitously institute a divorce pro- 


ceeding or even though a small fee is 
available is called upon to prepare 
the evidence and interview witnesses, 
we have an entirely different problem. 
I regret to say that our Kentucky 
lawyers have not fully traveled with 
the American Bar Association pro- 
gram in the latter instance. 


In May, 1941, we received com- 
plete co-operation from our Kentucky 
judges in organizing this committee 
and it seems to me that this legal as- 
sistance problem can properly be pre- 
sented both to the Kentucky Court of 
Appeals and the several circuit judges 
without in any way prejudicing 
proper judicial procedure. Whenever 
the War Work Committee state chair- 
man receives a letter requesting as- 
sistance for a soldier stationed in 
distant countries, it seems to me that 
a letter should be addressed to the 
circuit judge requesting that he refer 
the matter to a lawyer for investiga- 
tion and action. Simultaneously a 
letter could be written to the War 
Work Committee member requesting 
that he contact the judge and co-oper- 
ate. It has been my contention that 
every member of the Kentucky Bar 
is a member of the War Work Com- 
mittee and, when called upon, will 
function. I discussed this matter in 
a preliminary way at the December 
meeting of the Commissioners. 

Unfortunately there has not been 
proper efficiency in the handling of 
allotments by the War Department. 
When a father is inducted one 
month’s allotment is immediately paid 
to his wife but the succeeding pay- 
ments frequently are delayed many 
months. 

As was emphasized on our trip to 
Washington last October, disabled 
veterans must initiate applications for 
compensation after discharge. The 
State is full of disabled men who are 
not receiving compensation. Mr. 
l‘rancis M. Burke has available an 
extremely illustrative case where an 
overseas veteran was discharged fol- 
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lowing a mental breakdown and 
nearly a year passed without any 
initiation of compensation by the Vet- 
erans Administration. House Bill 
170, which passed the House 90 to 
nothing and the Senate 24 to 1, and 
at the instance of the State Depart- 
ment of the American Legion re- 
created Kentucky Disabled Ex-Serv- 
ice Men’s Board as an independent 
agency, was vetoed by the Governor 
March 25th. Doubtless the 1946 
General Assembly will take corrective 
steps in time to repass the bill over 
a veto, but during the interim lawyers 
throughout Kentucky. may be called 
upon by American Legion service 
officers for gratuitous technical ad- 
vice and assistance in preparing 
claims, since the board as now con- 
stituted will not have facilities for 
handling the literally thousands of 
proper disability claims of discharged 
disabled Kentuckians. 

I receive frequent communica- 
tions from the American Bar Asso- 
ciation covering the placement of 
lawyers upon their discharge. That 
problem has been under considera- 
tion since soon after the committee 
was organized in May, 1941. It is 
desirable to salvage and maintain 
the practice of lawyers who have 
joined the Armed Forces so that 
they can resume their professional 
contacts upon discharge, but un- 
fortunately clients cannot be passed 
from hand to hand. Few lawyers in 
the general practice are on a strictly 
salary basis with any client, though, 
of course, retainers are received 
frequently. Undoubtedly lawyers 
can collaborate with their brethren 
in the Armed Forces in returning 
clients who pay retainers, but it is 
dificult to refuse employment from 
individuals who might in the past 
have from time to time employed 
some lawyer who joined the Armed 
Forces. In many instances persons 
and corporations requiring the serv- 


ice of lawyers irregularly will be- 
come satisfied with the service being 
rendered by some lawyer who re- 
mained in the practice to the dis- 
advantage of a previous contact with 
a lawyer who gave satisfaction prior 
to departure for military service. 

There will be instances where 
regimented law firms will need ad- 
ditional personnel, but generally 
speaking most of these firms have 
men in their organization who, too, 
are in the Armed Forces and they 
will face the problem of obtaining 
employment for their regular organi- 
zation. Following the last war 
many men who had made good 
progress as lawyers elected to follow 
another avocation rather than go 
through the period required to re- 
build a law practice. It is my present 
reaction that our profession should 
exercise a high degree of integrity 
in trying to avoid any appearance 
of stealing clients from lawyers serv- 
ing in the Armed Forces. Patently 
it will be hard to outline a formula, 
but the legal profession faces a 
definite demand for full co-operation 
with lawyers who will be discharged 
from the Armed Forces and faced 
with the problem of rebuilding their 
practice. 

It is recommended that your War 
Work Committee be continued and 
that especial emphasis be laid upon 
(1) handling problems forwarded 
from legal assistance officers sta- 
tioned overseas, (2) aiding fathers 
in solving their financial problems 
resulting from induction, (3) as- 
sisting disabled veterans gratui- 
tously in forcing recognition from 
Veterans Administration, (4) in- 
sisting upon prompt receipt of allot- 
ments by wives and other depend- 
ents and (5) co-operation with law- 
yers who are resuming practice after 
discharge. 


HENRY J. STITES, 
Chairman. 





58 KENTUCKY STATE BAR JOURNAL 





Carlisle Memorial 

Your committee regrets to report 
the death of Shelley D. Rouse, the 
chairman of this committee, on 
March 2nd, 1944. His executor, 
Charles S. Adams, advises that at 
this time the amount of the fund on 
hand is $3,391.70, which is held in 
a savings account in the First Na- 
tional Bank and Trust Company, 
Covington, Kentucky. 

Your committee further reports 
that the only living member of the 
original committee for this Memorial 
is M. C. Swinford, of Cynthiana, 
Kentucky. 

This committee reports that no 
action was taken in the past year 
and recommends that a new com- 
mittee be appointed and that the 
chairman thereof be appointed by 
the Board of Bar Commissioners as 
treasurer of said fund; that said new 
committee be directed to report a 
recommendation for the use of said 
fund for the purpose for which it 
was collected, to wit, a Memorial 
to John G. Carlisle, to be erected in 
Kenton County, Kentucky. 

Respectfully submitted, 
J. B. MILLIKEN, 


Chairman. 
° 


Report of Bar Journal Committee 

On account of transportation con- 
ditions your committee held only one 
meeting during the year. This was 
at the Kentucky Hotel on May 20, 
1943, a majority of the committee, 
the Editor of the Journal, and the 
Secretary of the Association being 
present. 

The principal matter to come before 
the committee was the question of a 
new contract with our publishers. 
The contract under which we had 
been operating for several years was 
to expire with the June, 1943, issue. 
It was realized that because of 


changed conditions due to the war, the 


cost of printing the Journal would in- 
crease with the expiration of the old 
contract. The Standard Printing 
Company submitted, and the com- 
mittee by unanimous vote accepted 
a proposed contract for the year at 
the following prices: 3,100 copies of 
40 pages each, $296.00 per issue. 
Each additional 100 copies run at the 
same time, $7.00 per hundred. Ad¢- 
ditional pages over 40, $7.00 per page. 
Association to pay for all halftones 
and postage as heretofore. 

The previous contract called for 
3,100 copies at $249.00 per issue, $6.00 
per hundred for extra copies printed 
at the same time, and $5.00 per page 
for extra pages. The committee felt 
that the increased cost was commen- 
surate with the increased cost of labor 
and materials caused by present eco- 
nomic conditions. This contract will 
run through the June, 1944, issue. 
The cost of the Journal for the year, 
including the March, 1943, issue, but 
excluding the March, 1944, issue, 
from figures furnished by the As- 
sociation Treasurer, is as follows: 





EXPENDITURES 
Standard Printing Co., 

March issue, 1943.............. $ 453.72 
Standard Printing Co., 

June issue, 1943.................. 684.93 
Standard Printing Co., 

September issue, 1943........ 374.56 
Standard Printing Co., 

December issue, 1943........ 362.60 
Re 0 See 667.94 
Whitson Wooton 

(Photographs) .............-.--- 5.00 
Centrai Press Clipping Co..... 48.00 

$2,596.75 
RECEIPTS 
3,000 Members at 50 cents....$1,500.00 
Advertisements and 

Subscriptions .........-...-.----- 507.00 

$2,007.00 
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It will be seen that the expenditures 
are in excess of our actual receipts 
from advertising, and the Journal’s 
share of the membership dues, but 
within the appropriation allowed for 
the Journal by the Bar Commission- 
ers. The extra cost of the June, 1943, 
issue was occasioned by including 
the roll of members, which almost 
trebled the size of the issue. How- 
ever, this enlarged June issue took 
the place of the Proceedings which 
were formerly published privately at 
some expense to the Association, but 
which few lawyers subscribed to or 
read. By publishing the reports and 
proceedings in an issue of the Journal, 
they are at least accessible to all 
lawyers who care to read them. 

At this meeting the committee voted 
to continue the Journal at the same 
size and format but to change the 
cover from the somewhat somber 
gray coat which it had had since the 
beginning of its publication. The 
committee felt that it was time to 
brighten the appearance a bit, and, 
after discussing suggested changes 
with representative of the publisher, 
left the final selection with your 
chairman and the publisher. We 
worked out the present cover, with a 
different color for each of the four 
issues of the year. This follows the 
idea which has been used with effect 
by the Reader’s Digest and several 
other publications. The effect is at 
least striking, and your Chairman and 
the Editor have received many favor- 
able comments on the improved ap- 
pearance of the Journal as a result 
of the change. We have heard no 
unfavorable criticism, although some 
may think the cover too flashy for a 
Bar Journal. Any suggestions for 
further improvement of the appear- 
ance of the Journal will be carefully 
considered. 


The Journal continues to receive 
recognition from other publications. 
The latest issue of “Case and Com- 





ment” republished in full one of the 
leading articles and three humorous 
items from the September issue of 
the Journal. Another issue of “Case 
and Comment” within the past year 
contained five items reprinted from 
our Journal. In previous issues it 
had used at least two of our leading 
articles and a number of short items, 
for all of which the Journal was given 
full credit. The Utah and Minnesota 
Journals republished, with permission, 
a leading editorial on “What We Are 
Fighting For.” These have come to 
our attention. There may be many 
others. A full file of our Journal is 
now kept by the Librarian of the 
Supreme Court of the United States 
and also by the Congressional Library 
and by every law school of any promi- 
nence in the United States. 

Your committee is pleased with the 
successful effort being made by the 
Editor to give us a variety of reading 
matter in the Journal. Some lawyers 
prefer to read technical articles which 
will be useful in their work, some pre- 
fer articles written in a lighter vein, 
some are only interested in humorous 
items, some what the Association is 
doing, while some are more interested 
in news of the doings of the members 
of the profession. The Editor has, 
we think, kept the Journal well bal- 
anced so that anyone, regardless of 
his taste, will generally find some- 
thing of interest in the Journal. 


Your committee and the editorial 
staff are trying to give the profession 
the best Journal possible within the 
limitation of availabie funds, and we 
would appreciate any suggestion from 
any member of the Association as to 
how it might be improved. 


Respectfully submitted, 


THOS. J. KNIGHT, 
Chairman. 
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Report of the Committee on Legal 
Education and Admission to the Bar 


The responsibilities of this com- 
mittee were, as we envisaged, first, to 
work for the maintenance of the 
standards for admission to the bar, 
or, putting it in another way, to re- 
sist relaxation in these standards ; and, 
second, to stimulate and assist in the 
planning of programs of legal educa- 
tion for lawyers, and particularly for 
soldier-lawyers. 

Two bills, either of which, if 
adopted, would materially reduce the 
standards for admission to the bar 
of this State, were introduced at the 
last session of the Legislature. 
Through the very effective etforts of 
the officers of this Association and 
several lawyer-members of the Gen- 
eral Assembly this proposed legisla- 
tion was defeated. It should be con- 
stantly borne in mind that the re- 


quirements. for a license to practice 
law in this commonwealth. are con- 
siderably less rigid than those of 


many of the other states. Tremen- 
dous pressure will, no doubt, be put 
forth in the years just ahead to relax 
the standards so laboriously set up 
by this Association and the American 
Bar Association. This movement 
should be vigorously resisted and 
every lawyer should insist that the 
substance and the spirit of the stand- 
ards be maintained. 


We should further anticipate, as 
reported by the Council of Legal 
Education of the A.B.A., that whén 
our soldiers return from war they 
will request admission to the bar ‘un- 
der relaxed requirements. It is a 
natural and a very human impulse 
to want to make every possible con- 
cession for them. Our gratitude to 
these men is most sincere and our 
desire to help them is genuine. How- 
ever, for the very definite good of 
the profession and that of the soldier- 
lawyer, we doubt the wisdom of 
further relaxing bar admission re- 


quirements. Where concessions can 
be made to our soldiers without risk- 
ing demoralization in the standards, 
they should be made. For example, 
we feel that service men should be 
given pre-legal credit for correspond- 
ence courses taken by them and for 
experience and instruction with edu- 
cation content while in the service. 
Also, to the end that law students, 
who have had their studies inter- 
rupted by the war, may readjust them- 
selves to these studies as rapidly as 
possible, it has been proposed to the 
law schools that they introduce re- 
fresher courses for them. 
In addition, it is recommended that 
a committee be created and _ aids 
established to assist the vast number 
of young lawyers who are in the 
service, in reorienting themselves in 
the practice. The A.B.A. is planning 
the publication of a number of mono- 
graphs on various subjects of the 
law, and particularly in those fields 
in which the law is rapidly changing 
and growing. In this connection it 
has been suggested that the various 
state and local bar associations, work- 
ing in co-operation with the schools, 
conduct short courses for the return- 
ing soldier-lawyer and we endorse this 
plan. Material assistance can be 
rendered by your Committee on Legal 
Education and Admission to the Bar 
in the years to come by carrying out 
the responsibilities above referred to 
Respectfully submitted, 
WM. GESS, 
Chairman. 


Report of Committee on Costs 


To the Kentucky State Board of 
Bar Commissioners: 


The undersigned Committee on 
Costs reports that no claims for the 
collection of costs in disbarment oF 
other disciplinary proceedings have 
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been referred to the committee during 
the current year, and that, consequent- 
ly, the committee has at this time no 
action to report. 


Respectfully submitted, 


F. B. MARTIN, 
FRANCIS M. BURKE, 
GAVIN H. COCHRAN, 


Chairman. 
° 


Report of the Committee on Co- 
operation with the American 
Law Institute 

The annual meeting of the Ameri- 
can Law Institute for 1943 was held 
in Philadelphia, May 11th-15th. The 
chairman attended and his best recol- 
lection is that Percy Booth also at- 
tended. 

The final draft of Volume III of 
the Restatement of Property was sub- 
mitted and subsequently approved. 
The proposed draft of Volume V was 
also submitted. Volume III had been 
devoted to such future interests as 
contingent remainders and executory 
interests, class gifts and the determi- 
nation of classes, limitations to heirs, 
and powers of appointment. 

Volumes IV and V of Property 
were presented and discussed, but 
there was no volume published during 
the year. Volume IV deals with: 
Social Restrictions Imposed upon the 
Creation of Property Interests—the 
Rule against Perpetuities, Restraints 
on Alienation, and Restraints on 
Marriage. Volume V contains the 
material on the Statutory Rule against 
Perpetuities and the Rule against 
Accumulations. 

Another undertaking of the Insti- 
tute consists of the preparation of A 
Code of Commercial Law in connec- 
tion with the Conference of Commis- 
sioners on Uniform State Laws. 

Of course the piece de resistance of 
the last session was the proposed In- 
ternational Bill of Rights. Five sub- 


committees have been appointed to 
deal with the matter. The subject 
matter to be dealt with by them in- 
cludes : 

1. Personal Liberties. 

2. Political Rights. 

3. Due Process. 

4. Property. 

5. Social Rights. 


A preliminary report was made and 
an extended discussion consumed the 
time of the whole session of Wednes- 
day afternoon and evening, May 12th. 
These discussions are published in 
the Twentieth Annual Report, pages 
183-251. 


Respectfully submitted, 


PERCY N. BOOTH, 
JOHN C. DOOLAN, 
JAMES PARK, 

ALVIN E. EVANS, 


Chairman. 


I have just now been informed that 
the Kentucky annotations to the Re- 
statement of Trusts will be published 
and ready for distribution this fall. 
I am also informed that Volumes IV 
and V of the Restatement of Property 
will be presented to the Institute in 
May and will be published the first 
of December. 


Report of Committee on 
Aeronautical Law 

The Committee on Aeronautical 
Law was appointed by the President, 
Mr. Charles S. Adams, on August 3, 
1943. 

Its first meeting was held in Louis- 
ville, on Saturday, September 18, 
1943. At this meeting careful con- 
sideration was given to the Lea Bill 
(H. R. 3420) “to amend the Civil 
Aeronautics Act of 1938, as amended, 
and for other purposes.” In this con- 
nection, study was also given the ma- 
jority report of the Committee on 
Interstate and Foreign Commerce, 
and the report of minority views. By 
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the terms of the bill, it may be cited 
as the “Civil Aeronautics Act of 
1943.” The minority, through Mr. 
Reece, of Tennessee, introduced H. R. 
3491 which was referred to the Com- 
mittee on Interstate and Foreign 
Commerce. 

Although the Lea Bill (H. R. 3420) 
was on the calendar in the House in 
December, 1943, it was not called up 
for passage and, early in 1944, it was 
recommitted. By reason of this de- 
velopment and perhaps some of the 
rather drastic provisions of the Lea 
Bill, your committee gave immediate 
and serious attention to the bills re- 
garding aviation introduced during 
the regular session of the 1944 Gen- 
eral Assembly. There were ten of 
such bills. The bills passed were as 
follows: 

S. B. 80. In effect this bill provided 
that the Kentucky Aeronautics Com- 
mission should have jurisdiction and 
supervision of privately owned air- 
ports within the commonwealth. The 
bill was approved by the Governor. 

S. B. 123. In effect this bill provided 
that the State Highway Department 
should maintain paved runways on 
county and municipal airports already 
approved by the Civil Aeronautics 
Commission but that such mainte- 
nance should be only on the request 
of the respective governing board. 
The Governor approved this bill. 

H. B. 284. This is our first Ken- 
tucky intrastate aviation act and has 
been approved by the Governor, on 
March 20, 1944. The emergency 
clause is seriously defective. 

H. B. 262. Certain defects dealing 
more with practical matters were 
cured in the existing Louisville and 
Jefferson County Air Board Act. 
This measure was approved by the 
Governor. 

The chairman desires to state that 
at least a majority of your committee 
are men directly connected with and 


intensely interested in their own local 
airports and that he is indebted to 
these able and experienced lawyers. 
Respectfully submitted, 
ROBERT T. CALDWELL, 
GREGORY W. HUGHES, 
W. F. McMURRY, 
WM. S. KAMMERER, 
Chairman. 
* 

Report of Law Reform Committee 

for Year Ending March 30, 1944 

This committee consisted of: 

Lewis C. Carroll, Chairman, 

Norris McPherson, 

Hon. Kindrick S. Alcorn, 

Hon. George H. Holbert, 

Hon. Gilbert Burnett. 

This committee undertook to follow 
up the previous work done by a 
similar prior committee under Mr. 
Leo T. Wolford and Mr. Verser Con- 
ner. The previous group had outlined 
certain legislative reforms which were 
considered by the present committee, 
which also added additional matters 
for consideration. Two meetings of 
the committee were held at Louisville, 
Kentucky. A third meeting was held 
at Frankfort, Kentucky, on the oc- 
casion of the attendance there of the 
Judicial Council. At this time certain 
legislation which the committee pro- 
posed to recommend was explained to 
the assembled judges and received 
their approval. 

Judge Gilbert Burnett of the Louis- 
ville Chancery Court worked _par- 
ticularly earnestly with the chairman 
in the drafting of the legislation which 
was submitted to the State Bar As 
sociation. In December, 1943, the 
committee filed a report at the legis- 
lative meeting of the directors of the 
State Bar Association which con- 
tained the particular law _ reforms 
that were sought to be accomplished 
and included the proposed form of 
bill to accomplish the reform. For 
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the details of the matters referred to, 
reference is made to the December 
report of the committee, which will 
not be repeated here. 

The material which the committee 
had prepared was forwarded to Mr. 
Alexander, chairman of the Legisla- 
tive Committee of the State Bar As- 
sociation, on December 21, 1943. 

Respectfully submitted, 
LAW REFORM COMMITTEE, 
Lewis C. Carroll, 


Chairman. 
2 


Report of Necrology Committee 
To the Board of Bar Commissioners 
and the Members of the Kentucky 
State Bar Association: 

Your Necrology Committee reports 
that, relying on its usual sources of 
information, it has ascertained the 
fact of the death of forty-two of our 
members since this committee’s last 
report. 

Your committee further reports 
that no infallible method of learning 
of all deaths in our ranks has yet 
been invented, that any method used 
is likely to permit errors, especially 
errors of omission. 

Your committee further reports 
that it has made an effort to learn the 
principal facts about and achieve- 
ments of our members who have been 
called during the past year, and that 
a brief biographical sketch as to each, 
so far as these facts have been ob- 
tained, is attached hereto and made 
a part of this report. 

All of which is respectfully sub- 


| mitted for your approval. 


E. H. SMITH, 
GROVER THOMPSON. 


John Martin Allen, a native of 
Augusta, Ga., died at his home in 
Louisville, May 4, 1943. A graduate 
of St. Patrick’s College, Augusta, he 


came to Louisville in 1900 following 
graduation from the John Marshall 
Law School, Chicago. Excepting two 
years when he specialized in insurance 
law in Chicago, Mr. Allen practiced 
law in Louisville. 

Richard Jackson Babbitt, born in 
Elizaville, where he taught school in 
his younger years, died March 31, 
1943, at his home in Flemingsburg. 
Mr. Babbitt was considered one of 
the best read lawyers in the Flemings- 
burg section. 

William Walker Barrett, born in 
Tazewell County, Virginia, died Au- 
gust 16, 1943, at Pikeville. Mr. Bar- 
rett started the practice of law in 
Pikeville in 1916. Since that time 
he has served as county attorney, 
president of the Chamber of Com- 
merce, and has been a tireless worker 
in many civic and community clubs. 

Major Murray Benton, a Lexington 
attorney, was killed August 16, 1943, 
during the invasion of Sicily. 

Anselah Buchanan, a native of 
Moundsville, W. Va., died in Louis- 
ville, February 9, 1943. A graduate 
of Male High School and Jefferson 
School of Law, Mr. Buchanan also 
attended graduate law school at the 
University of Virginia. He returned 
to Louisville thirteen years ago and 
had offices in the Louisville Trust 
Building. 

George Gist Bryant, a Lexington 
lawyer, died in January, 1944. He 
received his education at the Ken- 
tucky State College and obtained his 
law degree from the University of 
Virginia. Mr. Bryant practiced law 
both in Lexington and Norfolk, Va. 

Osmond F. Byron, a native of 
Owingsville, died May 30, 1943. 
After receiving a law degree from 
George Washington University, Mr. 
Byron was connected with the In- 
ternal Revenue Department, then he 
moved to Omaha, Nebraska, where 
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he was quite active in politics. He 
came to Lexington in 1928 to con- 
tinue his practice. 

Anthony J. Carroll, a native of 
Buckner, died October 19, 1943, at 
Louisville. He served in the State 
House of Representatives and as 
vice-president of Churchill Downs. 
Mr. Carroll studied at Funk Seminary 
at La Grange. 

Richard A. Chiles, born in Mt. 
Sterling, died November 18, 1943, in 
Mt. Sterling. He attended Centre 
College and Washington and Lee 
University at Lexington, Virginia. 
Mr. Chiles was a farmer and land- 
owner as well as a prominent at- 
torney. 

James Henry Coleman, a native of 
Trigg County, died at his home in 
Murray, March 18, 1943. An out- 


standing criminal lawyer, Mr. Cole- 
man served as county attorney and 


two terms as commonwealth attorney. 

Leonard J. Crawford, -prominent 
lawyer of Ft. Thomas, died March 11, 
1944, at Ft. Thomas. Born in New- 
port, Mr. Crawford had graduated 
from Yale University and the Uni- 
versity of Cincinnati Law School. He 
has served as city attorney of Ft. 
Thomas, besides being an active figure 
in state and federal bar association 
work. 

Edward W. Creal died on October 
13, 1943, at the age of sixty. He 
served three terms as county attorney 
and was serving his second term as 
commonwealth attorney when elected 
to Congress. He also served as Larue 
County school superintendent. 

John Allen Dean, Jr., a native of 
Virginia, died in Owensboro, Febru- 
ary 19, 1943. Mr. Dean attended 
Princeton University and received his 
LL.D. degree from Centre College. 
He served as city attorney for several 
terms and as U. S. Commissioner. 


Richard Priest Dietzman, a native 
of Louisville, died at Covington, De- 
cember 22, 1943. Mr. Dietzman re- 
ceived his law degree from the Har- 
vard Law School. A distinguished 


Kentucky lawyer and former chief ff 


justice of the Court of Appeals, he 
was one of the most widely known 
lawyers in the State. 

William Carl Eversole died at his 
home in Hazard, March 10, 1943. He 
served his county as county attorney 
and county judge and was also a 
member of the board of education of 
Hazard for twelve years. 

Robert Fitzpatrick, a native of 
Hazard, died in Hines, IIl., April 14, 
1943. He was a veteran of the First 
World War, For the past year he 
had been making his home in Berea, 
but was raised in Hazard. 

Oscar S. Guy, a Scottsville at- 
torney, died in St. Louis March 12th. 
Mr. Guy was a graduate of the Van- 
derbilt University School of Law, 
Nashville. He was principal of a 
graded school in California for a 
time, taught in the Allen County rural 
schools, and served as secretary and 
treasurer for fifteen years of the 
South Scottsville National Fam 
Loan Association. 

William Hays was killed in an ac 
cident while serving as a member 0! 
the U. S. Glider Forces in the North 
African theater of the war. Mr. 
Hays was a graduate of the Cincinnati 
Y.M.C.A. Law School. 

Frank P. Henderson, a native of 
Louisville, died December 15, 19%, 
in Louisville. He was a veteran of 
World War I, in which he saw serv- 
ice at Chateau-Thierry as a Marine 
Mr. Henderson was a graduate of the 
University of Louisville. 

Leslie L. Hindman died in Men- 
phis, Tenn., January 18, 1944. A 
native of Hickman County, Judge 
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Hindman had served as attorney for 
the county during the period of 1914- 
1922. He had been circuit judge 
since 1934. 

E. H. Johnson died at his home in 
Lexington, May 20, 1943. Mr. John- 
son was a native of Laurel County and 
made this his home until he moved to 
Harlan several years ago. He was 
a successful lawyer and enjoyed a 
large practice. 

Robert H. Kelly, for many years a 
lawyer and judge pro tem in Eliza- 
bethtown, died July 13, 1943, at his 
home on Middle Creek. 

Arthur Dale Kirk, born in Ohio 
County, died January 28, 1944, at 
his home in Owensboro. Mr. Kirk 
was educated at the Western Ken- 
tucky State Teachers College and at 
old Hartford College. He served as 


county attorney of Ohio County and 


was United States Commissioner at 
Louisville, 1925-1929. He was a 
member of the Cary, Miller, and Kirk 
law firm in Owensboro. 

Joseph S. Lawton died June 29, 
1943, in Louisville. Mr. Lawton has 
held the offices of city attorney, com- 
monwealth’s attorney, and chairman 
of the Board of Works. He received 
his law degree from the University 
of Virginia. 

Howard B. Lee, born in Covington, 
died August 15, 1943, in Louisville. 
Mr. Lee received his law training 
from Yale, Lee, and the University 
of Michigan. He was very active in 
civic affairs and had served as presi- 
dent of the Community Chest in 
Louisville, where he had for several 
years practiced law. 

Charles Cotesworth Marshall, born 
in Mississippi, died November 6, 
1943, at Shelbyville, where he had 
presided as circuit judge for thirty- 
five years. He was judge at the trials 
of Brig. Gen. H. H. Denhardt ahd 


the three Garr brothers. Mr. Mar- 
shall was a descendant of Chief 
Justice John Marshall of the U. S. 
Supreme Court. 

Blaine McLaughlin, a native of 
Bath County, died May 25, 1943, at 
his home in Newport. A _ former 
Campbell County attorney and recog- 
nized as one of the outstanding crirm- 
inal lawyers in the State, he was also 
one of the outstanding orators of his 
generation. 

Thomas Patrick Noggle, a Greens- 
burg attorney, died December 15, 
1943, at Glasgow. He was a graduate 
of the Jefferson School of Law and 
also attended West Point Military 
Academy. Mr. Noggle had been en- 
gaged in the practice of law in Greens- 
burg since 1938. 

J. A. Owens, born in Rockcastle 
County, died at Mt. Vernon, May 4, 
1943. He had a splendid sense of 
humor and made friends easily and 
was a very familiar figure on the 
streets of Mt. Vernon and around 
the court house. 

Albert B. Oberst, a native of 
Owensboro, died there January 5, 
1944, in the circuit court room while 
court was in session. He was repre- 
senting a client in court when he sud- 
denly died, apparently from a heart 
attack. 

John Woolfolk Ray, a former 
Bardwell attorney, died in Phoenix, 
Ariz., March 31, 1943. He served as 
county attorney and was also secre- 
tary to Judge Clem Nunn, a mem- 
ber of the Court of Appeals, for sev- 
eral years. 

Franklin Rives, city attorney of 
Hopkinsville, died September 4, 1943. 
He was a former county judge of 
Christian County, former State Sena- 
tor, and former master commissioner 
of Christian circuit court. Educated 
at South Kentucky College and at 
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Cumberland University, he has prac- 
ticed law for forty-eight years. 


Thomas Bailey Roberts, born in 
Hatton, died at Shelbyville, October 
21, 1943. He received his educa- 
tion at Waddy College and the Uni- 
versity of Louisville, graduating from 
the Law School there in 1900. He 
immediately entered practice then in 
Shelbyville. He served as county 
surveyor and county judge pro tem. 
He was a skilled attorney and was 
well liked by his associates. 


Shelley D. Rouse, born in Critten- 
den, died March 2, 1944, at his home 
in Covington. He studied law at the 
University of Cincinnati and Centre 
College. Mr. Rouse was at one time 
president of the Kentucky State Bar 
Association and for several terms 
served as president of the Kenton 
County Bar Association. 


John S. Smith, 84, retired attorney, 
died January 3, 1943, at Paris. 


Joseph 


Jo. B. Snyder, a native of 
Williamsburg, died April 18, 1943, in 


Harlan, where he was one of the 


leading attorneys. He was common- 
wealth’s attorney of the Williamsburg 
judicial district in 1908. He moved 
to Harlan in 1922 and since that time 
had practiced law there. 


George Prentice Thomas, born in 
Trigg County, died in Cadiz, May 
28, 1943. He served as county at- 
torney and State Representative from 
Trigg County. Mr. Thomas was ac- 
tive in many clubs and organizations 
throughout Kentucky. 


Charles B. Thompson, died Febru- 
ary 25, 1944, at his home in Ft. 
Mitchell. He served as collector of 
internal revenue at Covington and 
was a graduate of the Cincinnati Law 
School and Yale University. 


John Thomas Vance of Chevy 
Chase, Maryland, died April 11, 1943, 
at Lexington. He was law librarian 


of the Library of Congress and a 
member of the board of curators of 
Transylvania College. 


Ernest L. Vass, born in Hart Coun- 


ty, died at Munfordsville, March 2, 


1943. He was a graduate of West- 
ern Kentucky State Teachers College 
and received his legal training at the 
University of Valparaiso. Mr. Vass 
was an active member of the Mun- 
fordsville Bar until his death. 


Frank M. White, died March 21, 
1944, in Tompkinsville, where he 
made his home. Mr. White served 
in the State Senate and also in the 
House and was a member of the 
General Assembly. He had _ spoken 
in every state and national campaign 
since 1895. 

Victor O. Williams, Alexandria 
city attorney, died December 5, 1943, 
at Huntington, W. Va. Mr. Williams 
was also attorney and director of the 
Alexandria Bank. 


Doyle Willis died November 14, 
1943, at Russellsville, where he had 
served as circuit judge of the seventh 
district for twenty years. Judge 
Willis was formerly of Greenville, 
born in Butler County, and he served 
as master commissioner of Muhlen- 
berg circuit. 


John B. Wilson, a Hartford at- 
torney, died April 12, 1943. He was 
the oldest member of the Hartford 
Bar, and he served as county sur- 
veyor, county judge, city judge of 
Hartford, and several terms as city 
attorney. 


Morgan R. Yewell, 78, born on 4 
farm near Bardstown, died in Bards- 
town, October 15, 1943. Mr. Yewell 
received his education at Valparaiso 
University, Indiana, and local schools. 
He was superintendent of Nelson 
County schools, then master commis- 
sioner of Nelson County and county 
judge. 
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Report of Kentucky Statute 
Revision Commission 


To the Board of Commissioners 
of the State Bar Association of 
Kentucky: 

Since the date of the report of this 
Commission to the Board of Commis- 
sioners of the State Bar Association 
at its regular spring meeting in 1943, 
the Commission and its staff have 
been engaged in completing the 
Volume of Annotations and Notes 
to the Kentucky Revised Statutes. 
The Commission is pleased to report 
that all of the editorial work has 
been completed and final copy is in 
the hands of the printer. The volume 
will go to press early in May and it 
is anticipated that the completed 
volumes will be ready for distribution 
in June, 

In preparing the Volume of Anno- 
tations and Notes the Commission 
has had, at different times, in its em- 


ploy a total of twelve attorneys, all 
of whom have been men of experience 


in the practice of law. The annota- 
tions have been prepared from the 
original opinions of the Court of 
Appeals without relying upon former 
annotation publications or upon the 
case head notes. This has involved 
reading approximately 30,000 cases 
which alone is sufficient to account 
for the period of time that has been 
required to complete the volume. The 
emergencies caused by the war have 
also greatly retarded this work. The 
annotations have been logically classi- 
fed and arranged under the applicable 
sections, and where the holding in a 
case may have been affected by sub- 
sequent amendments to the statute 
this fact has been indicated. The an- 
notations are full and complete and 
contain hundreds of important cases 
which. have not been previously 
available in any annotated edition of 
the Kentucky Statutes. 

annotations, the 
and Notes, 


In addition to 
Volume of Annotations 
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contains complete legislative history 
to each section of the Revised Stat- 
utes, which is not available in any 
other publication. This history shows 
the original legislative source of each 
section and all amendments. It also 
shows in detail the former history of 
legislation on each subject back to the 
General Statutes of 1873. The his- 
tory notes are accompanied with ex 
planatory notes indicating the reasons 
for the changes of language and omis- 
sions made in revising the statutes. 

The Volume of Annotations and 
Notes will represent a reference 
volume which no attorney should at- 
tempt to do without. It represents, 
in editorial work alone, probably 
fifteen thousand man-hours. Al- 
though the delay in securing publica- 
tion of this volume has caused some 
inconvenience to members of the bar, 
the Commission is informed that the 
time devoted by it to the completion 
of the Volume of Annotations and 
Notes is less than has been required 
for the completion of similar works 
in other states. The state of Min- 
nesota, which is a much younger state 
than Kentucky, is now engaged in 
preparing a Volume of Annotations 
for the Minnesota Statutes, and it has 
been publicly announced that five 
years will be required to complete it. 
Taking into consideration the amount 
of work done and the handicaps un- 
der which we have been required to 
work, the Commission, therefore, 
makes no apologies for the amount 
of time required to do this work. 


In addition to completing the edi- 
torial work on the Volume of An- 
notations and Notes during the past 
year, the staff of the Commission 
rendered much service to the members 
of the General Assembly during the 
recent Jegislative session. <A total of 
728 bills and resolutions was intro- 
duced, and of this number over four 
hundred were prepared by the staff 
of the Commission. In _ addition, 
every bill that reached the floor for 
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consideration was examined by the 
staff as to form and mechanics, and 
defects were called to the attention 
of the sponsor of the bill and the 
floor leaders. Through this procedure 
it was reasonably assured that all bills 
finally enacted would be in proper 
form and would specifically amend or 
repeal existing sections of the statutes 
affected by such bills. 

The Commission is pleased to 
report that the members of the 
House of Representatives unanimous- 
ly adopted a resolution expressing 
their appreciation of the services 


rendered to them by the staff of the 
Commission. 

The Commission wishes to express 
its appreciation for the splendid co- 
operation and faithfulness of the 
members of the bar and for their 
patience during the period required 
to prepare the annotations and notes 
to the Revised Statutes, and believes 
they will be amply rewarded. 

Respectfully submitted, 
KENTUCKY STATUTE 
REVISION COMMISSION, 
L. B. Alexander, 
Chairman 
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We are pleased to announce the appointment 


of 
KENNETH C. ROOT 
as our Kepresentative in Kentucky. 
He is “pinch-hitting” for 


JOHN L. SKIRVING 


WHO IS SERVING IN THE UNITED STATES NAVY 


Any courtesies you may extend to Mr. Root 
will be appreciated by Mr. Skirving 
and ourselves. 
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your client seize the sapling 
trees and shrubs he has raised 
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